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of inferencesthe case shall hereafter ourbe We presentpresented.
the facts as now in the case.theyupon appear

case,the that thein theUpon point plaintiff:remaining suggested
reason,should not he is found byreceive his town for the thatbounty

the ofandto the honor’s emolumentsreceiveappointing power, worthy
commission,a awe think the such dis-cannot becauseobjection prevail,

itself,crimination would be in not the scopeand withinunjust legitimate
or town,of the of thevote the or the act which vote.justifiesmeaning

case,to the it for furtherAgreeably is -now pro-original discharged
before theceedings jury.

In the Matter of the Mountains Bank.White

a assignedWhen the of bank has been bankon of the commissionersproperty application
under the the assigneestatute, bills of the bank cannot ofbe received the inby payment
debts toduo the bank.

June, 1865,On the 23d of the Bank underCommissioners applied,
statute,the to a of this court for the of anjustice assigneeappointment

to take of the assets and affairs of the Mountains Bankcharge White
and for an injunction the bank from bills and tran-prohibiting issuing

business. theOn 26th of anJune the bank andsacting was enjoined
It was also billsassignee appointed. ordered that of the bank should

benot received theby in debts to the bank.of dueassignee payment
Commissioners,On another of the Bank creditors wereapplication

bank,not to orcommence suits the and theenjoined prosecute against
were into the next of court to be heldadjourned term thisproceedings

at Lancaster on the third ofTuesday July.
At that term F. and theBenjamin Whidden other debtors tosundry

bank thatmoved the be so far modified that bills theof bankinjunction
be received the inmight by of debts due to the bank.assignee payment

wasIt also thatmoved holders of the de-bills be tomight permitted
with the bills-of the bank to an amount toposit sufficientassignee pay

debts;their several that if the available of the beassets bank should
tosufficient redeem its entire circulation be allowed tothey might pay

;their indebts the bills and in case the assets should suffi-not prove
cient to full,redeem the bills in should tobethey only pay,compelled

himself,each for his of the in other money.proper proportion deficiency

Benton, Whidden,& for the bill-holders.Bay

contra.Buckingham,

C. In thisJ. case the of the bank hasPerley, been.property
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statutes, dis-for thetransferred to an under the which provideassignee
; and the rightstribution of the of hanks creditorsassets failing among

be determined byof of'this bank mustbill-holders and other creditors
the to thisof the statutes which relate subject.provisions

the bankofWhere an has been applicationappointed uponassignee
takecommissioners, shall pos-the that "thestatute provides assignee

andkindestate,session of all and credits of everythe property, rights
receive,demand,bank,to andwhatever such maydescription belonging

re-found, and maybesue for and the same whereverrecover they may
of said prop-the officers of such bank orquire anyany havingperson

andthereof:orto execute to said transfererty any conveyanceassignee
alldue, ofcollect all and and proper-debts make salemay conveyance

bank, to convertto and do all other acts necessarysuchty belonging
325,such sec. 26.assets into St.money.” Comp.

the followingassets inThe statute for the distribution of theprovides
first,trust, toin: holdenterms "All the assets of such bank shall be

offor theall the paymentof the secondly,pay expenses assignment;
ofrata; theall the bills forissued such bank paymentby thirdly,pro

re-bank, theclaims, anddebts,all other saidand owing byobligations
thetoto inbe divided the stockholders proportionamongmainder
thisAnd325, sec. 30.amount of stock each.”owned St.by Comp.

asvacation,"court, ordersmake suchor thereof inany mayjustice
St.shall be into full effect.” Comp.to suchcarrynecessary assignment

325, sec. 27.
cer-statutes, inanother of the the bank commissionersBy provision

one offacts toof thetain cases are to make arequired representation
an in-court, issuethe of this "and such shall forthwithjustices justice

bank,saidto of prohib-the directors andjunction president, company
in-until suchthem businessfrom bills or anyiting transactingissuing

324, 21.shall be sec.dissolved.” St.junction Comp.
hasstatutes, of the bankUnder these theof the propertyprovisions

from transactingbeen transferred to an and the bank enjoinedassignee
and, thebusiness, the ofin order to into effect assignment,carry objects

order, byas isa made anof this court in the vacation providedjustice
instatute, the bankthe that should not receive bills of pay-the assignee

bank, considera-underment of debts due to the and the nowquestion
to thetion is or modifiedwhether that order shall be vacated according

motions made and in behalf of the bill-holders.by
naturetheIn it to in viewthis isquestion, keepconsidering important

statute.theof and underand this theseobject assignment proceedings
is trans­bankall of theof the theBy operation propertyassignment

bank, thetrust, for cred­the butferred to the to hold in not forassignee
itors, stock­for the individualand if there should beultimately, surplus,

assignee theand equit­holders. The estate is transferred to thelegal
therefore,Unless, theable interest is in the creditors and stockholders.

notdoesshould be which ap­proceedings superseded, contingency—a
canstatute, as ato be the bankpear by corporationcontemplated —the

interest, are enjoinedhave no inorlegal equitable, any property. The3r
business, on which businessfrom no stock orand haveanydoing capital
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statute,can be cor­done. thetherefore,this theunderBy assignment,
as a haveporation, institution, Itis dissolved. maybanking practically

ofofficers,existencelegal and thehave the usual but for purposeonly
into ofeffect thecarrying of the Theobjects operationsassignment.

the ;bank are are for the wholenever to be resumedstopped, expected
ofobject the of theis to collect and theassignment propertypreserve

bank and ofmake distribution of the to theassets provisionsaccording
the theassets,statute. To ensure this anddistribution of the prevent
bank from the amongfunds in other orapplying any way proportion
different theclaimants is fromthe motive forevidently takingleading
bank What, then,the to is the distribu­on as apower go corporation.
tion which the thestatute to made of the assetsberequires assigneeby
of broken banks in New ?Hampshire

The that,statute areafter tho of theprovides assignmentexpenses
thepaid, "all thefunds,shall hold intrust totheassignee secondly, pay

Tljebills issued such and em­by bank rata.” statute ispro express
thatphatic of aall the holderrata;hills shall be and everypaid pro

bill has under the a instatute clear to insist that he shall be paidright
the same ofwith all It is theother holders of bills.proportion duty
the to see that the fundsassignee tho bill are so he holdsholders paid;
under the statute on an if debtorstrust so to them. Butexpress apply
to the bills,bank were toallowed their debts in the theypay depreciated
would in full,effect receive in and holdersfor their bills the otherpay

bills,of in case of a would less than theirreceivedeficiencj', proportion­
ate ;share of the assets the ex­which would be in direct conflict with

statute,press and the ofprovision tho which evidentlydesigncontrolling
is to all of aholders the bills of a bank ofput equal­failing upon footing

Theity: and the wouldintention of the statute applylanguage plain
this rule to the at thecase of a debtor who held the bills of tho bank
time of the tofailure and and if a debtor were allowed buyassignment;
in the discredited bills and would nothis debt with them hedischarge
merely debt,'receive hisof in full them tothe billspayment by apphdng
but he would a securedmake dishonest at the of the rightprofit expense
to the bill-holders the statute.b3r

bank,A debtor to the who at the time of theheld bills assignment,
has no reason in of his debt.to if the bills are refused pajunentcomplain
He must be bills for cash in the usualunderstood to have taken the

bank,did,course of business not in debt to the trust­as others who wore
to the of he hadcredit the Becauseing general dealingscorporation.

that,with the inbank and cannot insist re­owed the bank hemoney,
to the course of busi­bills which he in the usualspect took as money

ness, he shall their billsbe on a than others who tookbetterput footing
in the same way.

I am ofnot to theaware of the statutes subjectin relatinganything
banks, have the billsthat the claim tobe to countenancecan supposed

debts,of the itbank unless bereceived the in ofby paymentassignee
the shall sus­bankprovision any"whenever(Comp. St.324,sec.19)that

bank, mayindebted to suchpend specie suspendpayments any person
the of his resumedebt until such bank’shallpayment pavunents,specie
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unless bills,such bank bills,will receive its own or other current inpay-
ment thereof.”

This relates sus­to the case a bank hasprovision whereonly
dpende­ and isspecie to resumepayments expected specie payments
Itagain. ato bank still in and still in businessevidently creditapplies

bank,as a bank,and not to the case of and busi­broken whose effectsa.
ness are transferred under ofthe statute to an for the purposeassignee
finally the affairs and the assets of the bank.liquidating distributing

thatBy of noprovision the statute bank shall insist on speciereceiving
in ofpayments debts while it shall bebutsuspends specie payments,
content to bills,receive its own or other the bank willcurrent unless
wait for the debt until thatare resumed. It isspecie payments plain
this can have no reference to a case like the present.

I am not informed of decision in thisthis that bearsany State upon
question. ;There are some cases on this in othersubject jurisdictions
but turnthey the construction of statutes so differentupon essentially

ours,from that have afforded usthey little assistance. Bank v. How­
ard, 235; 474;13 Mass. Bank Penn. Penn.v. 32Spangler,of

GeorgiaMoise v. 249;24Chapman, Hawkins, R. I.5Clark v.
219.

M.otions denied.

Smith v. Hatch.

Plaintiff and agreement,defendant liad amade to to de-which wasparol plaintiff conveyby
fendant a tract of wild land in a defendant was to totor farm whichpart conveypayment

Plaintiff hadplaintiff. the land but defendant refused con-defendant,wild to toconveyed
said farm to the :vey plaintiff
that mightHeld rescind the value in ancontract and recover the of the wild landplaintiff

action of indebitatus for land sold.assumpsit
Held also that where the defendant mighthad sold for the re-cash,the wild land plaintiff

originalscind the sellingcontract, the and the sale and re-defendant’s act ofadopt ratify
ofcover the defendant the he had andfor the land in an action forprice money.received

received.

Assumpsit, sold,Indebitatus and for had and re-for land money
ceived.

The evidence to that and defend-plaintiff’s tended show the plaintiff
ant made a to to thewhich the wasparol conveyagreement, by plaintiff
defendant a tract of a de-wild land in for farm which thepart payment
fendant was to to to allow $125that the defendant wasconvey plaintiff;

farm, that,for the wild land in if he shouldfor the andpart payment
land,more than $25 sale allow what heget by of the wild he was to

defendant,should that butthe toget; wild landplaintiff had.conveyed
defendant had not the farm to thetoconveyed according parolplaintiff


