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of the case shall hereafter be presented. We present our inferences
upon the facts as they now appear in the case.

Upon the remaining point suggested in the case, that the plaintiff
should not receive his town bounty for the reason, that he is found by
the appointing power, worthy to receive the honors and emoluments of
a commission, we think the objection cannot prevail, because such a dis-
crimination would be unjust in itself, and not within the legitimate scope
or meaning of the vote of the town, or the act which justifies the vote.

Agreeably to the original case, it is now discharged for further pro-
ceedings before the jury.

Ix tur Marrer oF THE WaITE MOUNTAINS DBANK.

When the property of a bank has been assigned on applieation of the bank commissioners
under the statute, the bills of the bank cannot be received by the assignee in payment of
debts due to the bank.

Ox the 238d of June, 1865, the Bank Commissioners applied, under
the statute, to a justice of this court for the appointment of an assignee
to take charge of the assets and affairs of the White Mountains Bank
and for an injunction prohibiting the bank from issuing bills and tran-
sacting business. On the 26th of June the bank was enjoined and an
assignee appointed. It was also ordered that bills of the bank should
not be received by the assignee in payment of debts due to the bank.

On another application-of the Bank Commissioners, creditors were
enjoined not to commence or prosecute suits against the bank, and the
proceedings were adjourned into the next term of this court to be held
at Lancaster on the third Tucsday of July.

At that term Benjamin F'. Whidden and sundry other debtors to the
bank moved that the injunction be so far modified that bills of the bank
might be received by the assignee in payment of debts due to the bank.
It was also moved that holders of the bills might be permitted to de-
posit with the assignee bills-of the bank to an amount sufficient to pay
their several debts; that if the available assets of the bank should be
sufficient to redcem its entire circulation they might be allowed to pay
their debts in the bills; and in case the assets should not prove sufii-
cient to redeem the bills in full, they should only be compelled to pay,
cach for himself, his proper proportion of the deficiency in other money.

Benton, Ray & Whiddén, for the bill-holders.

Buckingham, contra.

Perrey, C. J. In this case the property of the bank has been
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transferred to an assignee under the statutes. which provide for the dis-
tribution of the assets of failing banks among creditors ; and the rights
of bill-holders and other creditors of this bank must be determined by
the provisions of the statutes which relate to this subject.

‘Where an assignee has been appointed upon application of the bank
commissioners, the statute provides that “the assignee shall take pos-
session of all the estate, property, rights and credits of every kind and
description whatever belonging to such bank, and may demand, recelve,
sue for and recover the same wherever they may be found, and may re-
quire the officers of such bank or any person having any of said prop-
erty to execute to said assignee any transfer or conveyance thereof; and
may collect all debts due, and make sale and conveyance of all proper-
ty belonging to such bank, and do all other acts necessary to convert
such assets into money.” Comp. St. 325, sec. 26.

The statute provides for the distribution of the assets in the following
terms: “All the assets of such bank shall be holden in trust, first, to
pay all the expenses of the assignment; secondly, for the payment of
all the bills issued by such bank pro rata; thirdly, for the payment of
all other debts, claims, and obligations owing by said bank, and the re-
.mainder to be divided among the stockholders in proportion to the
amount of stock owned by each.” Comp. St. 325, sec. 30. And this
“court, or any justice thereof in vacation, may make such orders as
shall be necessary to carry such assignment into full effect.” Comp. St.
325, sec. 27.

By another provision of the statutes, the bank commissioners in cer-
tain cases are required to make a representation of the facts to one of
the justices of this court, “and such justice shall forthwith issue an in-
junction to the president, directors and company of said bank, prohib-
iting them from issuing bills or transacting any business until such in-
junction shall be dissolved.” Comp. St. 324, scc. 21.

Under these provisions of the statutes, the property of the bank has
been transferred to an assignee and the bank enjoined from transacting
business, and, in order to carry into effect the objects of the assignwent,
a justice of this court in the vacation made an order, as is provided by
the statute, that the assignee should not receive bills of the bank in pay-
ment of debts due to the bank, and the question now under considera-
tion is whether that order shall be vacated or modified according to the
motions made by and in behalf of the bill-holders.

In considering this question, it is important to keep in view tlLe naturc
and object of this assignment and these proceedings under the statate.
By operation of the assignment all the property of the bank is trans-
ferred to the assignee to hold in trust, not for the bank, but for the cred-
itors, and ultimately, if there should be surplus, for the individual stocl-
holders. The legal estate is transferred to the assignee and the equit-
able interest is in the creditors and stockholders. Unless, therefore, the
proceedings should be superseded,—a contingency which does not ap-
pear to be contemplated by the statute,—the bank as a corporation can
have no interest, legal or equitable, in any property. They are enjoined
from doing any business, and have no stock or capital on which business

.
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can be done. By this assignment, therefore, under the statute, the cor-
poration, as 2 banking institution, is practically dissolved. It may have
legal existence and have the usual officers, but only for the purpose of
carrying into effect the objects of the assignment. The operations of
the bank are stopped, are never expected to be resumed ; for the whole
object of the assignment is to collect and preserve the property of the
bank and make distribution of the assets according to the provisions of
the statute. To ensure this distribution of the assets, and prevent the
bank from applying the funds in any other way or proportion among
different claimants is evidently the leading motive for taking from the
bank the power to go on as a corporation. What, then, is the distribu-
tion which the statute requires to be made of the assets by the assignee
of broken banks in New Hampshire?

The statute provides that, after the expenses of the assignment are
paid, the assignee shall hold the funds, secondly, in trust to pay “all the
bills issued by such bank pro rata.” The statute is express and em-
phatic that «ll the 0¢lls shall be paid pro rata; and every holder of a
bill has under the statute a clear right to insist that he shall be paid in
the same proportion with all other holders of bills. It is the duty of
the assignee to see that the bill holders are so paid; he holds the funds
under the statute on an express trust so to apply them. But if debtors
to the bank were allowed to pay their debtsin the depreciated bills, they
would in effect receive pay for their bills in full, and the other holders
of bills, in case of a deficiency, would receive less than their proportion-
ate share of the assets; which would be in direct conflict with the ex-
press provision and the controlling design of the statute, which evidently
is to put all holders of the bills of a failing bank upon a footing of equal-
ity: The language and the plain intention of the statute would apply
this rale to the case of a debtor who held the bills of the bank at the
time of the failure and assignment ; and if a debtor were allowed to buy
in the discredited bills and discharge his debt with them he would not
merely receive payment of the bills in full by applying them to his debt,”
but he would make a dishonest profit at the expense of the right secured
to the bill-holders by the statute.

A debtor to the bank, who held bills at the time of the assignment,
has no reason to complain if the bills are refused in payment of his debt.
He must be understood to have taken the bills for cash in the usual
course of business as others did, who were not in debt to the bank, trust-
ing to the general credit of the corporation. Because he had dealings
with the bank and owed the bank money, he cannot insist that, in re-
spect to the bills which he took as money in the usual course of busi-
ness, he shall be put on a better footing than others who took their Lills
in the same way.

I am not aware of anything in the statutes relating to the subject of
banks, that can be supposed to countenance the claim to have the bills
of the bank received by the assignee in payment of debts, urless it be
the provision (Comp. St.324,scc.19)that “whenever any bank shall sus-
pend specie payments any person indebted to such bank, may suspend
the payment of his debt until such bank shall resume specie payments,
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unless such bank will receive its own bills, or other current bills, in pay-
ment thereof.” : '

This provision relates only to the case where a bank has sus-
pended -specic payments and is expected to resume specie payments
again. It evidently applies to a bank still in credit and still in business
as a bank, and not to the casc of a broken bank, whose effects and busi-
ness are transferred under the statute to an assignee for the purposc of
finally Hquidating the affairs and distributing the assets of the bank.
By that provision of the statute no bank shall insist on receiving specie
in payments of debts while it suspends specie payments, but shall be
content to receive its own or other cusrent bills, unless the banl will
wait for the debt until specie payments are resumed. It is plain that
this can have no reference to a case like the present.

T am not informed of any decision in this State that bears upon this
question. There are some cases on this subject in other jurisdictions ;
but they turn upon the construction of statutes so essentially different
from ours, that they have afforded us little assistance. Bank v. How-
ard, 13 Mass. 235; Bank of Penn. v. Spangler, 82 Penn. 474 ;
Moise v. Chapman, 24 Georgia 249; Clark v. Hawkins, 5 R. 1.
219.

Hotions denied.

i

Sy ¢, HaTom.

Plaintiff and defendant had made a parol agreement, by which plaintiff was to convey to de-
fendant a tract of wild land in part payment for a farm which defendant was to convey to
plaintiff. Plajntiff had conveyed the wild land to defendant, but defendant refased to con-
vey said farm to the plaintiif :

. Held that plaintiff might rescind the contract and recover the value of the wild land in an
action of indebitatus assumpsit for land sold.

Held also that where the defendant had sold the wild land for cash, the plaintiff might re-
scind the original contract, adopt the defendant’s act of selling and ratity the sale and ve-
cover of the defendant the price he yeceived for the land in an action for money had and
received.

IxpeBITATUS AssuMpsiT, for land sold, and for money had and re-
ceived. :

The plaintifi’s evidence tended to show that the plaintiff and defend-
ant made a parol agrcement, by which the plaintiff was to convey to the
defendant a tract of wild land in part payment for a farm which the de-
fendant was to convey to plaintiff; that the defendant was to allow $125
for the wild land in part payment for the farm, and that, if he shounld
gebt more than 825 by sale of the wild land, he was to allow what he
should get; that plaintiff had conveyed the wild land to defendant, but
defendant had not conveyed the farm to pl;etiutiff according to the parol




