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unless such bank will receive its own bills, or other current bills, in pay-
ment thereof.” : '

This provision relates only to the case where a bank has sus-
pended -specic payments and is expected to resume specie payments
again. It evidently applies to a bank still in credit and still in business
as a bank, and not to the casc of a broken bank, whose effects and busi-
ness are transferred under the statute to an assignee for the purposc of
finally Hquidating the affairs and distributing the assets of the bank.
By that provision of the statute no bank shall insist on receiving specie
in payments of debts while it suspends specie payments, but shall be
content to receive its own or other cusrent bills, unless the banl will
wait for the debt until specie payments are resumed. It is plain that
this can have no reference to a case like the present.

T am not informed of any decision in this State that bears upon this
question. There are some cases on this subject in other jurisdictions ;
but they turn upon the construction of statutes so essentially different
from ours, that they have afforded us little assistance. Bank v. How-
ard, 13 Mass. 235; Bank of Penn. v. Spangler, 82 Penn. 474 ;
Moise v. Chapman, 24 Georgia 249; Clark v. Hawkins, 5 R. 1.
219.

Hotions denied.

i

Sy ¢, HaTom.

Plaintiff and defendant had made a parol agreement, by which plaintiff was to convey to de-
fendant a tract of wild land in part payment for a farm which defendant was to convey to
plaintiff. Plajntiff had conveyed the wild land to defendant, but defendant refased to con-
vey said farm to the plaintiif :

. Held that plaintiff might rescind the contract and recover the value of the wild land in an
action of indebitatus assumpsit for land sold.

Held also that where the defendant had sold the wild land for cash, the plaintiff might re-
scind the original contract, adopt the defendant’s act of selling and ratity the sale and ve-
cover of the defendant the price he yeceived for the land in an action for money had and
received.

IxpeBITATUS AssuMpsiT, for land sold, and for money had and re-
ceived. :

The plaintifi’s evidence tended to show that the plaintiff and defend-
ant made a parol agrcement, by which the plaintiff was to convey to the
defendant a tract of wild land in part payment for a farm which the de-
fendant was to convey to plaintiff; that the defendant was to allow $125
for the wild land in part payment for the farm, and that, if he shounld
gebt more than 825 by sale of the wild land, he was to allow what he
should get; that plaintiff had conveyed the wild land to defendant, but
defendant had not conveyed the farm to pl;etiutiff according to the parol
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agreement ; and that defendant had sold the wild land and received some
moncy for it.

The defendant moved for a nonsuit, on the ground that Indebitaius
Assumpsit would not lie.

The court overruled the motion and defendant excepted.

The defendant moved to set aside the verdict which was for plaintiff.

The questions arising in the case were reserved.

Haywood, for plaintiff.
Burns & Fletcher, for defendant.

SareeExT, J. It is to be assumed that all _proper instructions vere
given to the jury upon the question of the rescission of coniracts and all
other questions arising in the case, and that the verdict for plaintiff was
properly rendered upon the evidence, provided the action of ¢ndebiiatus
assumpsit will lie, upon the facts here stated.

Defendant claims that here has been a part performance by plaintiff
in conveying the wild land to defendant, and that plaintiff has a remedy
by bill in equity to enforce a specific performance of the contract, and
that having such a remedy he can have no other. DBut we do not un-
derstand such to be the law.

In Allen v. Welbd, 24 N. H. 278, it is held that “where one party
to a contract refuses to perform his part of the same, the other party
may insist upon the contract being carried out, or he may avail hlmself
of the refusal and rescind the cpntmct » \Vrdmu’c considering, therefore,
whether the part perforinance by plaintiff was such as to take the case
out of the statute, and enable hifn to enforce o specific performance on
the part of defendant, we think that if such were the admitted fact, the
plaintiff might clect his remedy, and cither enforce the contract, or re-
scind it and rccover back the value of the land he had conveyed. If
the defendant had not sold this land, the count for meney had and re-
ceived could not have been mcunt'uned though the count fpr land sold
would then have been well enough. But the plaintiff mhy. now, by
adopting the act of selling on the part of defendant and ratifying the
same, rccover the money which defendant received for the land under
the count for money had and received.

A verdict may therefore have been properly returned for plaintiff on
cither count in his declaration. The defendant has no cause of complaint
and the cxceptions are overruled. See Stevens v. Cushing, 1 N. IL.
18; Lane v. Shackford, 5 N. H. 130; Child v. Moore, G N. H.
3875 Fuller v Little, T N. H. 535 ;- Luej v. Bundy, 9 N. H 298 :
Ayer v. Hawkes, 11 N. H. 148 ; Snow v. Prescott, 12 N. H. 5353
Gillet . ﬂ[cunard 5 Johns. §5; Merrill v. Douns, 41 N. H 72
Judgment vn the ver dici.




