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unless bills,such bank bills,will receive its own or other current inpay-
ment thereof.”

This relates sus­to the case a bank hasprovision whereonly
dpende­ and isspecie to resumepayments expected specie payments
Itagain. ato bank still in and still in businessevidently creditapplies

bank,as a bank,and not to the case of and busi­broken whose effectsa.
ness are transferred under ofthe statute to an for the purposeassignee
finally the affairs and the assets of the bank.liquidating distributing

thatBy of noprovision the statute bank shall insist on speciereceiving
in ofpayments debts while it shall bebutsuspends specie payments,
content to bills,receive its own or other the bank willcurrent unless
wait for the debt until thatare resumed. It isspecie payments plain
this can have no reference to a case like the present.

I am not informed of decision in thisthis that bearsany State upon
question. ;There are some cases on this in othersubject jurisdictions
but turnthey the construction of statutes so differentupon essentially

ours,from that have afforded usthey little assistance. Bank v. How­
ard, 235; 474;13 Mass. Bank Penn. Penn.v. 32Spangler,of

GeorgiaMoise v. 249;24Chapman, Hawkins, R. I.5Clark v.
219.

M.otions denied.

Smith v. Hatch.

Plaintiff and agreement,defendant liad amade to to de-which wasparol plaintiff conveyby
fendant a tract of wild land in a defendant was to totor farm whichpart conveypayment

Plaintiff hadplaintiff. the land but defendant refused con-defendant,wild to toconveyed
said farm to the :vey plaintiff
that mightHeld rescind the value in ancontract and recover the of the wild landplaintiff

action of indebitatus for land sold.assumpsit
Held also that where the defendant mighthad sold for the re-cash,the wild land plaintiff

originalscind the sellingcontract, the and the sale and re-defendant’s act ofadopt ratify
ofcover the defendant the he had andfor the land in an action forprice money.received

received.

Assumpsit, sold,Indebitatus and for had and re-for land money
ceived.

The evidence to that and defend-plaintiff’s tended show the plaintiff
ant made a to to thewhich the wasparol conveyagreement, by plaintiff
defendant a tract of a de-wild land in for farm which thepart payment
fendant was to to to allow $125that the defendant wasconvey plaintiff;

farm, that,for the wild land in if he shouldfor the andpart payment
land,more than $25 sale allow what heget by of the wild he was to

defendant,should that butthe toget; wild landplaintiff had.conveyed
defendant had not the farm to thetoconveyed according parolplaintiff
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someand receivedlandthehad sold wildand that defendantagreement;
for it.money

that Indebitatusnonsuit, theThe for a ondefendant moved ground
not lie.wouldAssumpsit

and defendant excepted.The court the motionoverruled
forwhich was plaintiff.the verdictThe defendant to set asidemoved

were reserved.The in the casequestions arising

forHaywood, plaintiff.

Fletcher, for defendant.Burns &

wereSargent, instructionsthat allIt is to be assumedJ. proper
and allof contractsrescissionto the the of thequestiongiven jury upon

forcase, that the verdict wasother in and plaintiffthequestions arising
evidence, action of indebitatustherendered the providedproperly upon

lie, stated.will the facts hereassumpsit upon
a by plaintiffDefendant claims that here has been part performance

adefendant, has remedyin and thatthe land towild plaintiffconveying
contract, andbill in a of theto enforceby equity performancespecific

not un­dothat But wesuch a he can have no other.having remedy
such law.derstand to be the

oneWebb, 278, that "whereIn 24 N. H. it is hold partyAllen v.
same,to a the other partycontract refuses to his of theperform part

out, he himselfinsist availthe contract carried ormay mayupon being
therefore,of the refusal and rescind the contract.” Without considering,

the casewhether the was such as to takepartperformance- by plaintiff
onstatute,out of the and enable him to enforce a specific performance

fact, thedefendant, thethe of that such were admittedwe think ifpart
contract, re­orelect his and either enforce theplaintiff might remedy,

Ifscind it and he had conveyed.recover back the value of the land
and re­land, hadthe defendant had not count forsold this the money

land soldmaintained,ceived the countcould not have been though fpr
now, bywould then But the may.have been well enough. plaintiff

thethe of defendant andact of on the ratifyingadopting partselling
same, underthe landdefendant received forrecover the whichmoney
the count for had received.money and

onA forverdict therefore been returnedhavemay properly plaintiff
ofeither in has no causecount his declaration. The defendant complaint

N. H.v. 1and the are overruled. See Stevens Cushing,exceptions
18; 130; Moore, H.6 N.v.Lane v. 5 N. H. ChildShackford,

298;33; Little, 5; N. H.9Fuller v 7 N. H. 53­ v. Bundy,Luey
535;Hawkes, 148; Prescott, N. H.v. 1211 N. H. v.SnowAyer ­
72.Downs, H.85; 41 N.Gillet v.v. 5 MerrillJohns.Maynard,

the verdict.onJudgment


