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con-that the were understood to the oral$200evidence be waswages
itself; if that is to fixtract and the amount the statute is evaded practi-

theand all where his side ofin cases one hascally, party performed
contract, thethe rule that take out ofexecution will not the casepart
statute is virtually abrogated.

de­this that iswe thinkOn the doctrine o£ Ham v. Goodrichpoint
cisive, and that the here beverdict cannot sustained overrulingwithout

case.that
89,Thomas,In the it wasEarl Falmouth 1 & Mees.v. Cro.of

under theheld similar circumstances that to the byhave price regulated
would be to is v.in direct the statute. Sobargain Kingopposition

Brown, 485;2 Hill and see 131.also Hill v. 1 GrayHooper,
mustthese views there beWith

A new trial.

Northumberland.v. Town ofState

against repairing highway, out,in an for a are setindictment a town not the terminiIf,
must as and material is fatal.be variancelaid;they proved any

ofof theNew ss. At the trial term Su-State Hampshire —Coos
ofat theCourt holden Lancaster within and for countyJudicialpreme

aforesaid, November, the of ouron of in yearthe first TuesdayCoos
:andLord one thousand hundred sixty-twoeight

oathThe of theirGrand Jurors for the NewState Hampshire upon
in thea to first ofthat for time the May,daylong previouspresent,

was,forty-five,and thereof our Lord thousand hundredone eightyear
been, in town ofhas a common theand ever since then there highway

Coos, all thein which saidsaid of highwaycountyNorthumberland
use to andthis of shouldcitizens of and passState rightgood might

car-foot and with their horses andand the same onoverthroughrepass
and at said commencingteams their will and highwaypleasure;riages

housefrom thethe rods easterly dwellingat aboutguide-board twenty
aforesaid, the roadinRichey, upon leadingof James Northumberland

the rail-Northumberland toLancaster saidfrom in said county, through
Northumberland; saidin said and from runningroad depot guide-board

hill, thence across theand froma down sanddirection anortherlyin
and toAmmonoosuc rivertheof said James and acrossmeadoAv Richey

Northumberland;Buckmun, in saidallhouse of Edwardthe dwelling
the saidriver, passesthat said Ammonoosuc across-which highwayand

river,same, a andis wide deepat the Avhereit theand crossesplace
on foot or witheitherand banks and impassablehigh steep entirelywith

that said ofhorses, and townteams,or a bridge;carriages byexcept
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Northumberland at ex-aforesaid,the time which thensuffered a bridge
same,isted across said river at the where said crosses theplace highway

to be down,taken down thatand carried and to fall so saidaway good
citizens State,of this for of a atwant across said theriver placebridge
aforesaid, could not Lordfrom the first of in the ourofday May, year
one thousand ofhundred and to the thiseight day makingforty-five,
presentment, same,or foot withover the either on orgo, pass repass

horses,their teams, themselves,or towithoutcarriages great danger
horses,their said teams, became,itand means whereofcarriages by

and was,all of said time it order that the said citi-during innecessary,
zens of State,this to in manner afore-occasion andhaving repasspass
said, aforesaid,and in as on foot withmight andgo, pass safetyrepass

horses,their and said and saidteams acrosshighwaycarriages along
river, that a and substantial should be there anderectedgood bridge
built said townby of Northumberland across atsaid Ammonoosuc river
the aforesaid,where said the same ofplace crosses as the widthhighway
of river,feet andtwenty to reach across said of all whichlong enough

notice;said town of Northumberland had and that said town of North-
umberland all the time and still is andaforesaid law holdenduring by

build,bound to and in such across saidkeep up keep bridgegood repair
may•river at the aforesaid whenever the same should or be neces-place

and it thensary, and there wasbecame and and it was thennecessary,
and there the of the town toduty said of Northumberland build such

across said Ammonoosuc river at the aforesaid saidbridge whereplace
crosses saidhighway river as Yet theaforesaid. said town of North-

umberland -well that said had been taken down and car-knowing bridge
aforesaid,ried as allaway the time didaforesaid refuse andduring neg-

lect to aforesaid,rebuild saidany across river at the to thebridge place
great citizens,and allcommon nuisance of saiddamage contrarygood
to the form theof statute in such case made and andprovided against
the ofand thepeace State.dignity

The indictment makes a of this case. The the ex-Statepart proved
istence terminus,of a from the southern thebyhighway prescription,

thenceguide-board, down the said hill and across saidnortherlyrunning
meadow, river,and across said Ammonoosuc and thence aboutnortherly

rods in the of said house aeighty direction JBucknam’s to on thepoint
river,bank of Connecticut same east.where the bends towards the

From this it that the beenriver had constant-northerly,point appeared
bank,ly the and the hadtravelled trackwearing away easterly changed

as the bank wore so as to round this bend theintoaway, pass highway,
which was to extend a on said bank to said Buck-fromproved point
nam’s house. this for a ofAround bend distance some orforty fifty
rods, the evidence not as the road had notdid show any legal highway,
been in itone forany place, twenty years together, appearedthough
that the to andhad didhad in somepublic pass,way pass,permission
round onthis one to the -thethe on side highwaybend from highway
other. 'insufficient to sus-that this wasThe defendant objgcted proof
tain inthe of the describedindictment, the existencebecause highway

proved.the the ob-But the court overruledbeenindictment had not
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stated, thatand the as abovejection instructed the uponjury, proof
in this indictmentfind the defendant of thethey might guilty charge

in ease.all theprovided found for the on the otherStatethey points
aTo these returned verdictinstructions defendant The juryexcepted.

arrestaside,of in thewhich the to set and alsodefendant movesguilty,
of for the above cause.judgment

forsolicitor State.Ray,

Fletcher,Burns & for respondent.

forBellows, andJ. In indictments for not highwaysrepairing
thetherein,nuisances it to to set outnecessaryhas been held not be

240;termini. Hall, 15 Mass. CommonwealthCommonwealth v.
al.,51;v. 3 Rep.2 Pick. & Fairfieldv.StateNewbury, Godfrey

369; ; and338276, 2 Lawon secs. 277­Angell Highways, Chitty’s Cr.­
laid,out, as and anycases. But if are set must bethey provedthey

cases; Ros­material is andvariance fatal. 2 Cr. Law 338Chitty’s
276;565-6, cited; sec.coe’s Cr. onEvi. and cases Highways,Angell

88;612;Case, 1 & M.Fisher's 8 C. & P. v. C.Botfield,Regina
; caseaction on thev. 1 East. this an376 wasWright Rattray, Rep.

thefor his closein use of a fromAvay throughtheobstructing plaintiff
inof Itclose the defendant into ofthe Allesley. appearedA’illage

a betweenthatevidence had once existed byprivate way prescription
mentioned, Avhothen ownedthe but thethatplaces plaintiff’s grantor

thusthe anddefendant’s itthe close Aviihout way,conveyed reserving
toclose,it the norv extended onlythat so that Avayoverextinguished

close,defendant’s and to the which adjoinednot of Allesley,village
reseiwed, thecasethat,the on adefendant’s close. The court held

ofunto thefatal, did not extendvariance was because the Avay village
and isthe pre­This case well illustratesAllesley. principlegeneral

incisely point.
that the extend-In the case us the indictmentbefore highwayalleges

Bucknam, notbut the doestoed the house of Edward proofdwelling
shoAvn, in aissustain the and the Avantofalthough repairsallegation;

exist, of the Avayof is to thethe which yet identityhighwaypart proved
is notdescribed established.

to bethe courtThe technical and regrethere isobjection purely
un­and a\-c area yetto of suchthe caseobliged dispose upon ground;

Avhich,to, asandto referredit numerous casesable from thedistinguish
des­thatthink, rules ofAA’iththe established pleading,we Avellaccord

laid, aretheyas unless impertinentaverments must be provedcriptive
In theysuch casesand be on motion.immaterial would struck outand

if en­but theyand bebe as need not proved,may regarded surplusage,
mustoffence, setthe claim theyinto the of the or of up,ter description

to seizedhimself beaas laid. As if in allegebe partyproved pleading,
fee,aland; thanfreehold lessthat has an estate offee of hein proof

it. 1sobeen, had he allegedis not it haveenough, although might
ofcase228, the385, is leadingPl. 547. Of the same characterCh.
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Lead.case; 1665, that SmithBristow v. and notes toDoug.Wright,
H.324, 328, 333; N.15Cases 332 and and v.also Copp,State

476,212; Noble, Maine526; 15State v. H. v.31 N. StateBailey,
awhere the for pinesame doctrine to anwas indictment stealingapplied

xH.W., xmarked H. x and the marked W.of alog wasproof log
anda &with 1542cut around it. also 3 Evi.See Starkiegirdle seq.

cases cited.
on-then,Without is notthe of a rule whichtrenching, upon solidity

well to thely established but the is essential protec-which wholeupon
thetion offences,of ofthis of thewithpersons descriptioncharged part

it is*thatcannot be as if it be truehighway Evenrejected surplusage.
termini,to set out need someunnecessary the and this may qualifica-

tion, it beis set out mustwell established that if arequite theythey
in order to be affect-to establish the of theproved, wayidentity alleged

ed theby nuisance.
If otherwise,the termini,be or thedescribed thehighway by respond-

ent can nui-abe to to ofanswer therightfully required charge causing
in andalone,sance that and becomes materialthe thereforedescription

must be proved.
laid,It is in this that as inasmuchcase the termini areurged proved

other,as a is to to thelegal shown exist from one terminushighway
ofthewith theof a short at a betweendistanceexception placepoint

the is interminus,nuisance and the and therealleged wherenortherly
words,fact a theestablished, or, thatnot in otherway, legallyalthough

where the nuisance is to in the indictmentplace exist is shownalleged
with substantial accuracy.

the theIf indictment had that extended fromthealleged highway
southerly terminus across the river the house of Edwardand towards
Bucknam, it v.sufficient,have been as inmight Wrightsuggested

cited; out,before the rulesbut as both have been setRattray, termini
of that bepleading require they proved.should

inferred,It is true that in this case it would be withoutreadily proof
of river,any on the nuisancethe side of the thathighway northerly

of was the not a in thecomplained leadingbuilding highwaybridge
from the Bucknam, andterminus towards the house of Mr.southerly
it also be said that thethe town could no loss to determinemay be at

sufficient,of the cannuisance. Still this is unless itplace notalleged
be shown that it is in all cases to so much of theenough prove highway

alone,—described as will its existence at the of the nuisanceprove place
a thatwhich finds no countenance from caseproposition any adjudged
we find.can

In indictments towns for not isit essen-against repairing highways,
tial that ;it be notthat the its and ifis within limitsalleged highway
strictly to describe bounds is at least a convenientnecessary it itby

and relaxation of whenpractice, the rules the terminiany requiring
tostated be atso far as to hold to ait sufficientproved, prove highway

the of alone,the to to aplace nuisance would be lead loosenesslikely



MERRILL. [Coos,160 v.COLEBROOK

itself, tendof that the rule butwould not greatlypractice only destroy
to mislead the such offences.or -withpersons chargedtowns

these must bethereviewsUpon
trial.A new

R. Merrill.Town of Colebrook v. Sherburne

representing inbills, billsdescriptionIn trover for bank current banka of them “certainas
fifty dol-andfifty money,all and one hundredone hundred in value ofdollars and of the

»goodlai'S” is after verdict.

hun-all oneTrover, infor "certain current bank bills representing
andhundredand of onedollars in the valuefiftydred and ofmoney,

dollars.”fifty
fora noteThe selectmen of Colebrook to the defendantdelivered

and$1600, payerthe selectmen for town—the townby beingthesigned
totendingthe wasSomersworth Bank There evidencebeing payee.

thethat the ofshow defendant the gettingreceived the note for purpose
thattown, understandingit anfrom the bank for withmoney upon the

money,he for otherthe themoney received from bankmight exchange
tended toaidto the circulation bank. evidenceof the The defendant’s

frommuch,that receivedshow he had to the as hetown as moneypaid
bank; haddefendantthe the that theevidence to showtendedplaintiff’s

fromthe received$150town less than he hadthe amount whichpaid
bank, defendantThethe and $150.the claimed to recoverplaintiff

town, andwas to no for thereceive for the moneycompensation getting
orthere no lienwas evidence to that he had upon,show anytending

in,interest the note or theany money.
volunteers, andThe town had tovoted to raise bountiestomoney pay

the townthe defendant testified that he all moneyto furnish theagreed
cent,wanted, at six the selectmeninterest. notes bySixper signed

town, defendant.$3150,for the theto were delivered toamounting
to;of the $300One notes said note for one for was$1600was payable

bearer.orone and thethe others were to defendantYoung, payable
bills,The defendant bank be-testified that he saidwished to exchange

cause he was considerable business for the bank.doing
were, was,There the defendanttwo whetherOneonly questions.

bank, or wheth-had the town as much as he from thehad receivedpaid
less; billswas,had the$150er he and the other whetherpaid question

bank, himbyreceived the from the bills receiveddefendant and theby
abso-in andbank,for those received from the wereexchange entirely

the of the town.lutely property
The defendant court to theinstructrequested’the jury—
1. That interest,if theMerrill bank notereceived with ancoupled


