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itself, tendof that the rule butwould not greatlypractice only destroy
to mislead the such offences.or -withpersons chargedtowns

these must bethereviewsUpon
trial.A new

R. Merrill.Town of Colebrook v. Sherburne

representing inbills, billsdescriptionIn trover for bank current banka of them “certainas
fifty dol-andfifty money,all and one hundredone hundred in value ofdollars and of the

»goodlai'S” is after verdict.

hun-all oneTrover, infor "certain current bank bills representing
andhundredand of onedollars in the valuefiftydred and ofmoney,

dollars.”fifty
fora noteThe selectmen of Colebrook to the defendantdelivered

and$1600, payerthe selectmen for town—the townby beingthesigned
totendingthe wasSomersworth Bank There evidencebeing payee.

thethat the ofshow defendant the gettingreceived the note for purpose
thattown, understandingit anfrom the bank for withmoney upon the

money,he for otherthe themoney received from bankmight exchange
tended toaidto the circulation bank. evidenceof the The defendant’s

frommuch,that receivedshow he had to the as hetown as moneypaid
bank; haddefendantthe the that theevidence to showtendedplaintiff’s

fromthe received$150town less than he hadthe amount whichpaid
bank, defendantThethe and $150.the claimed to recoverplaintiff

town, andwas to no for thereceive for the moneycompensation getting
orthere no lienwas evidence to that he had upon,show anytending

in,interest the note or theany money.
volunteers, andThe town had tovoted to raise bountiestomoney pay

the townthe defendant testified that he all moneyto furnish theagreed
cent,wanted, at six the selectmeninterest. notes bySixper signed

town, defendant.$3150,for the theto were delivered toamounting
to;of the $300One notes said note for one for was$1600was payable

bearer.orone and thethe others were to defendantYoung, payable
bills,The defendant bank be-testified that he saidwished to exchange

cause he was considerable business for the bank.doing
were, was,There the defendanttwo whetherOneonly questions.

bank, or wheth-had the town as much as he from thehad receivedpaid
less; billswas,had the$150er he and the other whetherpaid question

bank, himbyreceived the from the bills receiveddefendant and theby
abso-in andbank,for those received from the wereexchange entirely

the of the town.lutely property
The defendant court to theinstructrequested’the jury—
1. That interest,if theMerrill bank notereceived with ancoupled
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then the Merrill, and beproceeds would be the of could notproperty
inrecovered this form of action.

2. That if Merrill the bank note with the under-received onmoney
that he use it his for otherasstanding moneyexchanging.itmight oyvnjn

otherwise,or then inthe this form of action.plaintiff could^fecover
The court declined to the but did instructinstruct as requested,jury

them that if the bills the defend-understood that the received byparties
ant bank,from the ab-and the him in werebills received by exchange,

and town, asolutely the of there was sufficiententirely thepropcidy
town;in the that if was the the ver-property not understandingsuch

dict should be for the defendant. .
To the theinstructions toand the refusal thosegiven, give requested,

defendant excepted.
The verdict set itwas for the defendant moved totheandplaintiff,

aside, do,which the court to the defendantdeclined and excepted.
The defendant themoved in of on the thatarrest groundjudgment,

;bank bills courtwere not the thedescribed in declarationsufficiently
motion,overruled the ofand and filed this billthe defendant excepted

which is allowed the court.exceptions, and signed by

Ladd, for plaintiff.

Laker £ for defendant.Ramsey,

Bellows, J. the haveOn case the defendant toreported, appears
been the or of in on its'servant the townsimply agent moneyprocuring
notes, and, see, case,was,for we can asthere stated in the no evi­aught

in,dence to thatshow he had lien or interest thetending any upon, any
note or The fact that he was authorized the town to ex­money. by

the from the Somersworth Bank "for otherchange money moneyreceived
not,did as we in suchthe defendant title or interestperceive, anygive

other that he bank.he had not the received from themoney in money
was, indeed,It other,a forof the with the con­merely substitution one .affect,town,sent of the did inand not the it­property

case,There bo in wouldnot disclosed the thatmight circumstances
tend to show that the in the received inbills vestedproperty exchange
in defendant; was,the ofbut if the thethere charge judge sufficiently

it-,forprovided them to whether the understoodinquiredirecting parties
that the bills from bank and in were absolutelyreceived the exchange
and town, if so was athe of and there sufficiententirely theproperty

town,in the not the thebut that if such wasproperty understanding
think,defendant; this,verdict should we wasbe for the and sufficiently

favorable for the defendant.
The affords norefusal of asthe court to instruct the jury requested

the answer isfor the firstground the verdict. As to request,disturbing-
note;that and thethe case finds that had interest in thedefendant no

same answer to the secondapplies request.
the defect-in theThe motion in arrest of cannot prevail,judgment

this sub-Onof thethe notes cured verdict.bybankdescription being
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to statement ofject the rule seems that a aid a defectivebe verdict will
title, title, distinction be­but a and thenot statement aof defective

Marlow,v.Richardson, J.,tween them is thus instated C. Walpoleby
the2 N. : to ofH. 385­ fact validity"When is essentialany particular

title, declar­the in theif statedsuch fact is neitherplaintiff’s expressly
stated,ation, the titlearenor those whichfrom factsnecessarily implied

ifdefective',must be arrested: butconsidered must beand judgment
fact, stated, fromsuch not be necessarily impliedalthough expressly

stated,stated,iswhat the title as defectivelymust be considered only
and the defect is cured the verdict.”by

beIn 1 Pl. suchCh. 673 et it that "if the issue joinedis laid downseq.,
oras of facts so defectivelyon the trial thenecessarily required proof

to beis notomitted,stated or without itand whichimperfectly pre­
theorsumed'that either the to jurydirect thewould jury give,judge

omission is.defect, orverdict,would have the suchgiven, imperfection
verdict;cured the that the thingbut it is farther statedby particular

asbe suchwhich is thus must alwaysto have beenpresumed proved,
and reasonablecan be from fairon the recordthe byimplied allegations

intendment.”
1. is228,The same doctrine 1 sec. Sois also found in Saund.

Concord, Railroad, 209, F.White v. N. H. and H. Mutual30 N.
Walker,I. 30Co. v. N. H. 324.

asIn "certainthe case before the suit is describedus the ofsubject
indollarscurrent bank bills in all one hundred and fiftyrepresenting

dollars,” and thisand of the value of one hundred andmoney, fifty
all facts to make a fullthenecessarily requisite descriptionimplies —the

wantdefect the of merely.being particularity,
it to makeis to be all the facts necessai-ySo that upfairly presumed

a trial Insufficient on the Wal­of the bills weredescription proved
Marlow, of acited, thev. forbefore which waspole supportassumpsit

of suf­there no no relationswas that the hadpauper, allegation pauper
efec., toficient but it that she wasability, chargeablechargedbeing

Marlow, it held was the verdict.was that defect cured bythe
324,Walker, the declar­In N. H. 30 N. H.Mutual F. I. v.Co.

law,byation stated the facts which a would be impliedfrom promise
after verdict.but no and it was held well Soalleged express promise

verdict; Tal­it has been held that is aftertrover for "old iron” good
; was ofthebott v. Willes’ 70­ so also where descriptionSpear, Rep.

cloves, mace, thestatingso ounces 'of withoutandmany nutmegs,
;each; Jones, so as toof 1 588­v. Ld.quantity Raym.Hartford

; anddiamonds;” Graham, 827­ "a"a of 2v. Stra. par­parcel White
Harrison,cords;” 2cel of and v.packcloths, Bottomleywrappers

-ware,; earthenso in of china809­ for diversStra. trover quantities
ware, linen,and the waswithout forth the descriptionparticulars,setting

Barnes, cases citedheld after 276. alsodefault. Seegood judgment by
673,74, Wells,2 1 Pl. etin Saund. note v. and Ch.to seq.Taylor

571, "a ofheld that lot’Emerson,In v. N. H. it was23Edgerlg
after verdict ain a store in notone Jones” wasbyAltongoods occupied

sufficient- uncertain.the kind and entirelyboth beingdescription, quantity
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theus,In and alsohowever,the case before ofthe kind property,
ofstated,arequantity and the failure is to the denorhinationdesignate

bills,the v.various which fromthe case Edgerlydistinguishes plainly
Stebbins,Emerson. 492.also 8See Commonwealth v. Gray

With these views there must be
verdict.theonJudgment

Colby.Martha M. Enoch L.v.Administratrix,Stevens,

againsta suit anIn his the notlatter,administratrix a sheriff for the default ofby deputy,
having havingtaken him issheriff,the and been released thesuit,defense of theupon by
a althoughwitness, the did not elect tocompetent plaintiff testify.
an actingIf of a acreditor, sheriff,under delivers an execution toattorney authority, deputy
and give executingassumes theto and ofdirections as to the mode mannerspecial process,
and makes a sign,return it those direc-which he him to and the officerdirects obeysupon

regardedhetions, is to ho liableagent and the sheriff will not becreditor,as the of such
for a defect in such return.

Case, the an insufficient returnsheriff of the foragainst count}r,
made an oneexecution in favor of theupon Bailey, byplaintiff against
one a The court ruled that theof the defendant.Cummings, deputy
return was insufficient.

The did notplaintiff testify.
defendant;was ob-called as a witness the theCummings by plaintiff

;that he was thethe defendant in interest and could notjected testify
defendant executed theand delivered a to plaintiffCummings;release

that al-still to the courtobjected wasCunnnihgs testify;incompetent
lowed him to and thetestify plaintiff excepted.

It was stated in in athe return that sold Bailey’s rightCummings
§324,tract of land and in andshares a forofeight companybridge,

balance, §307.82,fees,deducted sat-his bad inhaving theapplied part
isfaction of the execution and satisfied to thatreturned the execution
amount.

There was evidence to show that one Was interestedHarveytending
execution,with Mrs. in the it.Stevens to the amount of one half of

The return was of thewritten one anby Eogers, attorney plaintiff,
and signed by Cummings.

theto thatSubject testifiedplaintiff’s Eogersexception, Cummings
execution, behim the take it andand he told he wouldgave Eogers

himdirections—that said he wouldgoverned by Eogers’ giveEogers
it,directions what to do and how to do and it would be all right —that

be had all thedirections,followed all had madeandEogers’ Eogers
writings.

defendant, that Cum-called as a witness testifiedtheEogers being by
was not an officer of much hemings Cummingsexperience gave—that


