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In the case before us, however, the kind of property, and also the
quantity are stated, and the failurc is to designate the dencmination of
the various bills, which distinguishes the case plainly from Zdgeriy v.
FEmerson. See also Commonwealth v. Stebbins, 8§ Gray 492.

With these views there must be

Judgment on the verdict.

.

Makrriza B, STEVENS, ADVINISTRATRIX, ». Evoce L. Corey.

In asuit by an administratrix against o sheriff for the default of his deputy, the latter, nod
having taken upon him the defense of the suit, and having been rcleased by the shexiff, is
a competent witness, although the plaintiff did not elect to testify.

If an attorney of a creditor, acting under authority, delivers an execution to a deputy sheriff,
and assumes to give special directions as to the mode and manner of executing the process,
and makes a return upon it which he directs him to sign, and the officer obeys those direc-
tions, he is to be regarded as the agent of such ereditor, and the sherif will not be liable
for a defect in such return.

Casz, against the sheriff of the county, for an insufficient return
made npon an execution in favor of the plaintiff against one Bailey, by
one Cummings, a deputy of the defendant. The court ruled that the
return was insufficient.

The plaintiff did not testify.

Cummings was called as a witness by the defenchnt the plainiiff ob-
jected that he was the defendant in interest and could not testify ; the
defendant executed and delivered a rglease to Cumimings; the plaintiff
objected that Cummihgs was still incompetent to te~t1fy ; the court al-
lowed him to test tify and the plaintiff excepted.

It was stated in the return that Cummings sold Bailey’s right in &
tract of land and in eight shares of a brldo"e. company for $324, and
having deducted his fees, had applied the balance, $307.82, in part sat-
isfaction of the exccution and returned the execution satisfied to that
amount.

There was evidence tending to show that one ervey “was interested
with Mrs. Sterens in the u;(,cutlon to the amount of one half of it.

The return was written by one Rogers, an attorney of the plaintiff,
and signed by Cummings.

‘vubject to the pl'untlﬁr’s exception, Cummings testified that Rogers

gave him the exccution, and he told Rogers he would take it and be
governed by Rogers’ directions—that Rogers said he would give him
directions what to do and how to do it, and i would be all right—that
he had followed all Rogers’ directions, and Rogers had made all the
writings.

Rogers being called as a witness by the defendant, testified that Cum-
mings was not an officer of much experience—that he gave Cummings
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some directions, but could not recollect the particulars—that he could
not say that Cummings’ testimony was not true, nor that it was trone—
that he was present at the sale—that at first a bid for a nominal sum
was made for the land—that “we waited a while and could not get a bid
of any consequence,”—that the plaintiff had shortly before that time
proceeded to settle her hushand’s estate—that he (Rogers) was her gen-
eral attorney and adviser—that he commenced the suit in which the ex-
ccution was issued, and took such measures as he thought necessary to
have all the business donc right to protect her rights.

Subject to the plaintiff’s exception, Rogers testified that he and Ilar-
vey were present at the sale—that when they found they could not get a
bid of any consequence, he directed Cummings to delay the sale, and
he and Harvey went to the plaintiff—that by his advice, the plaintiff
and Harvey agrecd that Bailey’s interest in the land and bridge shares,
should be bid in by somebody, for $324, for the joint benefit of the plain-
tiff and Harvey, and that no money should be paid—that he and Har-
vey returned to the place of sale and carried ont the agrecment, procur-
ing one of the plaintiff’s sons to bid off Bailey’s interest for his mother.

The court instructed the jury that if Cummings received the cxecu-
tion upon the condition, and if he and Rogers understood that his lia-
_ bility as an officer should be limited—that he should only do what

togers directed him to do. in the manner directed by Rogers——if Rogers
was authorized by the plaintiff to make such an agreement—and if
Cummings complied with the agreement, the verdict should be for the
defendant——that an express divection of the plaintiff authorizing Rogers
to make such an agreement was not necessary—that he was authorized
to make it if the plaintiff and he understood that he was authorized to
make it~—that their understanding might be inferred from circamstances
—that among such circumnstances, were her situation and the fact that
she was a woman, and the fact (if, proved) that Rogers was her attor-
ney in her syit against Bailey and in all her business—that, upoun the
question of damages, the statements in the return, that Bailey’s rights
were sold for 8324, and that that saig, after deducting fees, was applied
in part satisfaction of the execution, were evidence, but not conclusive
evidence, of the value of the property sold. To which instructions the
plaintiff' excepted.

The jury returned a verdict for the defendant, which the plaintiff
moved to set aside.

Barker & Heywood, for plaintiff.
Ramsey, Burns & Fletcher for defendant.

Brrrows, J. Before the law of June, 1857, admitting parties and
others interested to testify, a deputy, for whose default a sheriff was sued,
was a competent witness upon being released by such sheriff; and this
is too well settled to nced the citation of authorities.

The law of 1857 made parties competent, unless the adverse party’
was an executor or administrator ; but there secms to be no reason for
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supposing that the statute designed to exclude any who were competent
before, whether parties in interest or wmerely intercsted in the event of
the suit. If the latter, they would clearly be made competent by the
statute, even although the adverse party was an executor or administra-
tor; and there would be strong grounds for holding that where a party
in interest at the commencement of the suit, but not upon the record,
had cecased to have such interest at the time he was offered as a vitness,
he would be competent as before the statute, although the adverse party
was an executor or administrator. But however this may be, the fact
that the person offered as a witness is liable over to the sheriff, does not
neeessarily malke him a party in interest, for he may decline to take up-
on himself the defense of the suit and leave the sheriff to his remedy on
his bond. DBarker v. Remick, 43 N. H. 239,

In the casc before us it does not appear that Cummnings had taken
upon himself the defense of the suit; on the contrary at the time he tes-
tified he had apparently no interest in it whatever, and under those cir-
cumstances he could not, we think, be regarded as a party; and so is
Barker v. Remiclk, before cited.

The remaining question is, whether the liability of the sheriff for the
insufficient return is modified or controlled by an agreement with the
plaintiff or her agent. The court instructed the jury that if the deputy
received the execution upon the condition that his liability as an officer
should be limited, and that he should only do what Rogers, the attor-
ney, directed him to do, and in the manner directed by him, and that
Rogers was authorized to make such an arrangement, the verdict should
be for the defendant. It appeared that the return was written by said
Rogers and that it was insufficient, and we are of the opinion that there
was cvidence on which it was competent to find that such an arrange-
ment was made, and that Rogers had authority to make it.

The evidence tended to prove that Rogers was the plaintifi’s gencral
attorney-and adviser ; that he brought the suit in which the execntion
was issuced ; that'he gave it fo the deputy and directed him to be gov-
erned by his dircctions, and he would tell him what to do and how to do
it, and it would be all right ; and it appeared that the sale on the exe-
cution was made under Rogers’ directions, and that while it was going
on he consulted the plaintiif.

If, then, such an agreement was made, and the deputy followed the
attorney’s direction, and signed the return made by him, the defendant
would not, we think, be liable for its insufficiency. To make the sheriff
responsible for the acts of his deputy, they must be done in the regular
course of his official business ; and therefore if the creditor assnmes to
control the acts of the deputy, and direct him as to the mode and man-
ner of executing those acts, he thereby makes him his own agent, and
the sheriff is not responsible for any default caused by obeying those di-
rections. To hold otherwise, and make the sheriff liable for the credi-
tor’s own mistakes would be palpably unjust; and such a doctrine is not
Sustained by the authorities. Indeed, the authorities are clearly the
other way.

In Wellard v. GQoodrich, 31 Vermont 599, it is held that when a
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party or his attorney assumes to give special instructions to an officer
in regard o the execution of process in his hands, differing from his
ieouxl duty, the officer is exonerated from his legal liability. He ceases
to be 2 public officer, and becomes a private arrent So is Strong v.
Bradley, 14 Vt. 55.

So when an attomey approves of a 1ecelpt for personal property at-
tached on a writ, the sheriff is relieved, from responsibility for the safe
keeping of the property; Jenney v. Delesdernier, 20 Maine 183,
where the power of an attorney is much discussed. So when the cred-
itor endorses on his writ directions as to what property shall be attached,
the officer is not bound to attach any other. Murshall v. Hosmer, 4
Mass. 60; Goddard v. Austin, 15 Mass. 133 ; see also Ball & al. v.
Badger, 6 N. IL. 405.

-So it is keld that the directions of the attorney who prosecnted the
suit and obtained judgment have the same effect; as in Wellard v.
Goodrich, 31 Vt. 5975 Doe v. Frye, b Bing. N. C. 569, where the
attorney requested the sheuff to appoint a. paltloulal ofﬁcer gave him
his warrant, went with him to the debtor’s house, and encouraged an
illegal arrvest from which the debtor afterwards escaped ; Zeld that the
sheriff was not liable on the ground that the plaintiff controlled the dis-
cretion of the officer in directing him to thrust his hand throngh a pa-
per in the window to open the door, and arrest the debtor.

So in Gorkam v. Gale, 7 Cow. 739, it was held that an attorney,
under his general warrant, has anthority to give directions to enforce the
execution obtained by him, and if he does, and the deputy conforms to
them, the sheriff is not liable, for he is liable only for official acts and
misconduct ; and sce cases cited.

In Jenney v. Delesdernier, 20 Maine 191, which was much con-
sidered and numerous cases cited, it is laid down that the attorney may
contrel the remedy on a demand left with him for collection, although
he cannot release or discharge the cause of action without payment, and
he may therefore direct what attachment to make and what receipt the
officer may take.

In some cases it has becn said that the power of the attorney deter-
mines on the rendition of judgment. Tippling v. Johnson, 2 B. & P.
857 ; Juckson v. Bartlett, 8 Johns. 367 ; citing for authority 1 Roll.
Abr. 2913 Morton’s Cuse, 2 Show 139.

However, 1t is now scttled the other way by a great weight of author-
ity, which accords with our own practice and the case of Cheever v.
Merrick & o, 2 N. H. 879. Sois Banrk of Georgetown v. Geary,
5 Peters 118, where it was held that the power of the attorney doesnot
cease with the entry of judgment, and that an agrecment by him with
" the endorser of a note, that if he would confess judgment, the execution
should first be enforced against the maker, is binding, and that proceed-
ings upon the exccution are proceedings in the suit. So is Lewrs v.
Gama ge, 1 Pick. 850, recognized in White v. Hildreth, 13 N. H. 107
which also recognizes "Bank v. Geary before cited. See also ‘Steward
V. Bz’ddlecum, 2 Comst. 103, and Conner &'al v.Southland, 3 Hill’s
Rep. 552, 555, and Watkins v. Sykes, 22 Wend. 568. These cases
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hold that the authority of the attorney continues at least a year and a
day after judgment. Upon the same general principle it is held in Eng-
land that if a special bailiff be appointed at the request of the plaintiff
the sheriff is not responsible. DeMoranda v. Dunkin & al, 4 T. R.
1195 Ford v. Lecke, 6 A. &E. 699; Ballv. Badger, § N. H. 405.
Upon these grounds, we think the jury might legally find that-such an
- arrangement as the instructions contemplated was made, and we are of
the opinion that the sheriff would not be responsible for a defect in the
return drawn by plaintiff’s attorney in such a case.
Therefore there must be
Judgment o1 the verdict.

WiLLisM SESSIONS v. DAvip M=msErvE.

An action for money had and received will not lie to recover back money paid upon & promis~
sory note, upon the ground that the consideration had partially failed, where the plaintiff,
when he paid the note, was fully aware of the facts npon which sueh claim of failure wag
founded, but the payment must be regarded as voluntary.

It would be the same where it was agreed when the note was given that & deduction should be
made to conform to the appraisal of a third person of some grain for which the note was
given, and on making such appraisal the plaintiff claimed the deduction, which the defend-
ant refused, and thereupon the plaintiff paid the whole.

-

Assumpsrr, for money had and received, brought before a justice, and
by appeal to this court.

By agreement of parties the case is tried by the court, and the court
find the facts to be, that the plaintiff was indebted to defendant for cer-
tain grass-seed purchased by plaintiff of defendant, and for other things 5
that they disagreed about the value of the seed; that they verbally -
agreed that plaintiff should give his note to defendant for the amount
of the defendant’s claim, including $10.80, the value of the seed as
claimed by defendant, and that if one VWentworth shovld decide that
the, seed was worth less than that amount, the defendant would allow, as
part payment of the note, the difference between $810.80, and the value
of the seed as it should be determined by Wentworth; that the plain-
tiff gave his note accordingly at the time of said agreement ; that Went-
worth decided that the sced was worth 84.80; that plaintiff requested
defendant to allow the amount in part payment of the note, but defend-
ant refused so to do, and refused to allow anything, and denied that
there was any agreement that he should do so, and demanded that plain-
tiff should pay the whole amount of the note, and threatened to suchim
if he did not pay it; that he paid the whole amount of the note.

Defendant objected to all evidence of the parol agreement and subse-
quent proceedings,-as varying the terms of the note, and that the pay-
ment of the note by plaintiff, being voluntary, he eannot recover in this
action.




