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theus,In and alsohowever,the case before ofthe kind property,
ofstated,arequantity and the failure is to the denorhinationdesignate

bills,the v.various which fromthe case Edgerlydistinguishes plainly
Stebbins,Emerson. 492.also 8See Commonwealth v. Gray

With these views there must be
verdict.theonJudgment

Colby.Martha M. Enoch L.v.Administratrix,Stevens,

againsta suit anIn his the notlatter,administratrix a sheriff for the default ofby deputy,
having havingtaken him issheriff,the and been released thesuit,defense of theupon by
a althoughwitness, the did not elect tocompetent plaintiff testify.
an actingIf of a acreditor, sheriff,under delivers an execution toattorney authority, deputy
and give executingassumes theto and ofdirections as to the mode mannerspecial process,
and makes a sign,return it those direc-which he him to and the officerdirects obeysupon

regardedhetions, is to ho liableagent and the sheriff will not becreditor,as the of such
for a defect in such return.

Case, the an insufficient returnsheriff of the foragainst count}r,
made an oneexecution in favor of theupon Bailey, byplaintiff against
one a The court ruled that theof the defendant.Cummings, deputy
return was insufficient.

The did notplaintiff testify.
defendant;was ob-called as a witness the theCummings by plaintiff

;that he was thethe defendant in interest and could notjected testify
defendant executed theand delivered a to plaintiffCummings;release

that al-still to the courtobjected wasCunnnihgs testify;incompetent
lowed him to and thetestify plaintiff excepted.

It was stated in in athe return that sold Bailey’s rightCummings
§324,tract of land and in andshares a forofeight companybridge,

balance, §307.82,fees,deducted sat-his bad inhaving theapplied part
isfaction of the execution and satisfied to thatreturned the execution
amount.

There was evidence to show that one Was interestedHarveytending
execution,with Mrs. in the it.Stevens to the amount of one half of

The return was of thewritten one anby Eogers, attorney plaintiff,
and signed by Cummings.

theto thatSubject testifiedplaintiff’s Eogersexception, Cummings
execution, behim the take it andand he told he wouldgave Eogers

himdirections—that said he wouldgoverned by Eogers’ giveEogers
it,directions what to do and how to do and it would be all right —that

be had all thedirections,followed all had madeandEogers’ Eogers
writings.

defendant, that Cum-called as a witness testifiedtheEogers being by
was not an officer of much hemings Cummingsexperience gave—that
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directions,some he couldbut thecould not recollect particulars —that
not true,that that it was true—say was not norCummings’ testimony
that he for sumwas at bid a nominalat the sale—that first apresent
was anot bidmade for the a while aud couldland —that "we waited get
of that timeany the had beforeshortlyconsequence,” plaintiff—that

herto settle wasproceeded her husband’s he gen-estate —that (Rogers)
eral the ex-and the suit in whichadviser—that he commencedattorney

issued,ecution was tonecessaryand took as hesuch measures thought
have all the business done hertoright protect rights.

and Har-to the that heSubject Rogers testifiedplaintiff’s exception,
vey not awere at the when found couldthey getsale—thatpresent they

sale,bid of andhe toany consequence, delaydirected theCummings
advice,he and thewent to the his plaintiffHarvey byplaintiff —that

shares,and andin the landHarvey that interest bridgeagreed Bailey’s
should theof$324,be bid in for the benefit plain-forby somebody, joint

and audtiff he Har-and that no should beHarvey, paidmoney —that
returned to the out thevey procur-of sale and carried agreement,place
one his mother.forof the to interesting sons bid off Bailey’splaintiff’s

The the execu-court receivedinstructed the that ifjury Cummings
histion that lia-condition,the and if and understoodupon he Rogers

do whatas an shouldbility onlyofficer be heshould limited —that
do,directed to in directedRogers byhim the manner Rogers Rogers—if

ifwas authorized anthe to make suchby agreementplaintiff —and
forbe theshouldthe the verdictwithCummings complied agreement,

andefendant —that the authorizing Rogersdirection ofexpress plaintiff
he authorizedto make an wassuch was not necessaryagreement —that

toto make he was authorizedit if the thatand he understoodplaintiff
circumstancesmake it—that their be frominferredunderstanding might

factand the thatcircumstances,—that such her situation-wereamong
herwoman, was attor-she was a and the fact that Rogersproved)(if,

that, thein uponsuit all herher and inney against Bailey business —
return, that Bailey’sof the in thequestion rightsstatementsdamages,

fees,$324, wassum, appliedwere aftersold for and that that deducting
evidence, but not conclusiveexecution,in satisfaction of the werepart

theevidence, which instructionsthe sold. Toof value of the property
plaintiff excepted.

defendant, theThe which plaintiffthereturned a verdict forjury
moved to set aside.

(& wood,Barker forHey plaintiff.

Ramsey,Burns for defendant.& Fletcher

1857,June, andBellows, the admitting partiesJ. Before law of
sued,adefault sheriff was.to a for whoseothers interested testify, deputy,

sheriff; and thissucha released by.was witnesscompetent upon being
too of authorities.is well settled to need the citation ‘

unless the adverse partyThe law of 1857 made parties competent,
to no reason foradministrator; bean- or but there seemswas executor
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that the whostatute to wereanyexcludesupposing designed competent
before, in theinterested in event ofwhether interest or merelyparties

latter,the suit. the the-­If would be madethey clearly competent by
statute, the aneven adverse was executor or administra­although party

;tor and there be for that where awould strong holding partygrounds
suit, record,in interest at the not thecommencement of the but upon

witness,had as aceased to have such at he was offeredinterest the time
statute,he would be as before the adversethecompetent although party

be,anwas executor or administrator. this factBut however themay
sheriff,that the as a tooffered witness is liable over the does notperson

interest,make him a toin for he decline takemaynecessarily party up­
on himself the defense of suit to his onthe and leave the sheriff remedy

Remick,his bond. v.Barker 43 H. 239.N.
In the us itcase before not that haddoes takenCummingsappear

suit;himself the defense of the at the timeon the he tes­upon contrary
whatever,tified he had no interest in and under cir­it thoseapparently

not, ;think,cumstances he could aswe a and isbe soregarded party
Remick,v.Barker before cited.

is,The ofwhether the the sheriff for thequestionremaining liability
insufficient return oris modified controlled an with theby agreement

or her The court instructed the that if theplaintiff agent. jury deputy
received the execution the thatcondition his as an officerupon liability

limited,should be and that he theshould" do what attor­only Rogers,
do, him,himdirected to and in theney, manner directed and thatby

authorized towas make such an the verdictRogers shouldarrangement,
forbe the defendant. It that the return was saidappeared bywritten

insufficient,that wasand it theand we are of that thereRogers opinion
was evidence on which it was to that such anfindcompetent arrange­

made,ment was thatand had to make it.authorityRogers
The toevidence tended that was theprove Rogers plaintiff’s general

;and adviser that in theattorney he the suit which executionbrought
issued; thatwas he it to the and directed him to begave deputy gov-

directions,hiserned and tohe would tell him what do and how doby to
it, and it would be all and it that the sale on the exe-right; appeared

directions,cution was made itunder that while wasandRogers’ going
heon consulted the plaintiff.

If, then, made,such an was and the followed theagreement deputy
direction, him,and theattorney’s the return made defendantbysigned

think,not, wewould be for To makeliable its the sheriffinsufficiency.
for the acts of his be done in theresponsible musttheydeputy, regular

business;course hisof official and therefore if the creditor assumes to
control the acts of the to the mode andand direct him as man-deputy,

acts,ofner those he his own andmakes himexecuting thereby agent,
the issheriff not di-for thosedefault causedany by obeyingresponsible

otherwise,rections. To hold and for the credi-make the sheriff liable
tor’s own notmistakes would be such a doctrine isandpalpably unjust;
sustained Indeed,theby authorities. the authorities are theclearly
other way.

In Goodrich, 31 is that a599,Willard v. it held whenVermont
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to an officerassumes to instructionsor Ms attorney give specialparty
hands, hisfromof in hisin to the execution differingprocessregard

his ceasesis exonerated from Hethe officer liability.duty, legallegal
v.officer, isand becomes abe a So Strongto agent.public private

14 Vt. 55.Bradley,
at­of a forwhen an attorney approves receipt personal propertySo

safewrit, theis from fortached on a the sheriff responsibilityrelieved^
183,Delesdernier, 20 Mainethe v.Jenneyofkeeping property;

cred­is when thethe of an much discussed.attorneywhere Sopower
attached,directions to what shall beendorses on his writ asitor property

Hosmer, 4to attach other.the officer is not bound Marshall v.any
;; Austin, v.15 Mass. see also Ball & al.60­ v. 133­Mass. Goddard

H.N.6 405.Badger,
thedirections the whoit is held that the of attorney prosecutedSo

Willard,effect;have the same as in v.andsuit obtained judgment
; 569, theGoodrich, N. C. where31 Vt. 597­ Doe v. 5 Bing.Frye,

officer,a. Mmtothe sheriff particularattorney requested appoint gave
house, anwarrant, Mm thewent to debtor’s andMs with encouraged

theheld thatfrom which the debtor afterwardsarrest escaped;illegal
dis­on that the controlled thewas not liable thesheriff ground plaintiff

his aof tlse officer in him to thrust handcretion directing through pa­
door,the to the and arrest the debtor.in window openper

Gale, 739, an7 it held that attorney,in v. Cow. wasGorkamSo
warrant, has to to enforce thehis directionsauthorityunder givegeneral

him, does,if toand he and the conformsobtainedexecution by deputy
them, liable,is not for he is andthe sheriff liable for official actsonly
misconduct; and see cases cited.

Delesdernier, 191, con-20 Maine which was muchIn v.Jenney
cited,cases it is laid down that the mayand numerous attorneysidered

collection,a demand left Mm foron withremedycontrol the although
andor the cause of actionrelease withouthe cannot .discharge payment,

to thedirect what attachment make and whattherefore receipthe may
take.officer may

it thecases has said that of the deter­In some been power attorney
Johnson, 2v. B. & P.rendition ofmines on the judgment. Tippling

Bartlett, ;; 367­ for 1 Roll.v. 8 Johns. authority357­ Jackson citing
Case,291; 2 139.Morton's ShowAbr.

However, is the a of author­it now settled other byway great weight
and the of v.accords with' our own case Cheeverwhich practiceity,

v.al, 2 H.N. 379. So is BankMerrick & Georgetown Geary,of
the not113, it was that the of doesattorney5 Peters where held power

thatthe of and an him withwith agreement bycease entry judgment,
note,a that he the executionof if would confessthe endorser judgment,

maker, is thatenforced the andfirst be binding,should against proceed­
v.in the suit. is Lewisthe execution are Soupon proceedingsings

107,350, Hildreth, N.13 H.1 Pick. in v.WhiteGamage, recognized
alsobefore cited.also Bank v. StewardSeewhich recognizes Geary

al v. Southland,Biddlecum, 2 Hill’s103, and & 3v. Comst. Conner
22 568. cases552, 555, and Thesev. Wend.WatkinsRep, Sykes,
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hold that athe a antiof the at least yearcontinuesauthority attorney
afterday held inthe same it is Eng­judgment. Upon principlegeneral

land that if a bailiff thebe at the ofspecial request plaintiffappointed
al,the R.sheriff is not 4 T.DunkinDe Moranda v. &responsible.

v. Badger, 6 N.;119­ Lecke, 699;Ford v. H. 405.6 A. & E. Ball
anthese that-suchwe think the findUpon grounds, jury might legally

made,as ofthe instructions and arearrangement was wecontemplated
the that the thesheriff would not be for a defect inopinion responsible
return drawn aby in such case.plaintiff’s attorney

Therefore there must be
on the verdict.Judgment

William v. DavidSessions Meserve.

An action for had and willreceived not lie to recover abackmoney money paid upon promis-
groundnote, the that the consideration bad failed, thesory upon wherepartially plaintiff,

when he the was awarenote, of the facts which such claim of failurepaid wasfully upon
regardedbut the must asfounded, bepayment voluntary.

agreed givenIt be the same it waswould where when the note was that a deduction beshould
conform to the a grainmade to of third of some for the note waswhichappraisal person

given, makingand on such the claimed the which the defend-deduction,appraisal plaintiff
andrefused, the the whole.thereupon plaintiff paidant

Assumpsit, received,hadfor and before a andmoney brought justice,
to this court.by appeal

of the case court,is tried theBy parties and theagreement courtby
be,find the facts to that the was indebted cer-plaintiff to defendant for

jtain defendant,ofplaintiff and for othergrass-seed purchased by things
seed;that about the ofvalue thethey thatdisagreed they verbally

that should his note to defendant the amountagreed plaintiff give for
claim, $10.80,of defendant’sthe the asvalue of the seedincluding

defendant,claimed and that ifby one thatWentworth should decide
the, amount, allow,seed was worth less than that the defendant aswould

note, $10.80,of the the difference between and thepart valuepayment
Wentworth;of the seed as it should be determined that theby plain-

attiff his note the time of said that Went-gave accordingly agreement;
;$4.80worth decided that the seed was worth that requestedplaintiff

note,defendant to allow the amount in of the but defend-part payment
do,ant refused so to and refused to thatallow and deniedanything,

so,there that hewas should do and thatdemandedany agreement plain-
note,tiff should the whole amount of the and to sue himthreatenedpay

it;if he did not that he the whole note.amount of thepaidpay
Defendant to all evidence of the and subse-objected parol agreement

note, thatthe terms of the thequent andvarying pay-proceedings,*as
ment thisof the note he incannot recoverby plaintiff, being voluntary,
action.


