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George Eph.Simeon v. Farr &W. als.

Where the submitted theirparties matters in bond under certain arbitra-seal, tobydispute,
tors, held,after itsand, agreement,execution, substituted anotherby contract,parol
that a agreement soparol substituted be sufficient whereon as-to found an action ofmay

agreementbut thesumpsit, or award under itmade cannot be made the anfoundation of
action on the bond, the abound themselves to different contract.whereby parties perform

on a Plea,bond.Debt, the aissue and brief statement:general
1st. Of no :award 2d. That an award made other referees thanby
those named in the condition of the bond is for alsovoid uncertainty;
because it does not from the that allaward the referees attendedappear
and heard the otherwise;nor that theparties, also be-parties agreed

theycause so;did not in fact do and because the referees notdid decide
all ofupon the matters 3d,submitted to their consideration: and That

theby terms of said award there awas condition to beprecedent per-
formed theby which had notplaintiff been at thewith time ofcomplied

this suit.commencing
The condition to the follows,bond in suit :is as "Theviz condition

of this is that theobligation said Farr andW. SimeonEphraim George
have to submit allagreed demands and matters of now ex-controversy

between them toisting the determination of Baker and John F.Elijah
White, both of said Dalton. if the saidNow W. Farr shallEphraim
well and andtruly to the saidperform Simeon all and sin-pay George

the sums thatand be himgular awarded said refereesmay bydamages
to of theirthe tenor this shall void.”agreeably bereport, obligation

25th, 1862,The bond was dated Dec. and executed theduly de-by
fendants. the same the and said FarrOn enteredday into aplaintiff

statute,reference under the the andwith assent of saidknowledge
Brooks, before a of the in towhich submitjustice theypeace, "agreed
all them,demands and matters of then between in-controversy existing

a certain suit said Farrcommenced said andcluding by against George,
Court,then before the to be atJudicial holden Lan-pending Supreme

caster, Coos,andin for said of on the fourth ofcounty Tuesday April
next,then to the determination of Baker and F.John White ofElijah
Dalton;said and it that if shall occurwas betweenany difficultyagreed

decision,said to a notreferees with or if couldthey there-regard agree
case,aselect third man to sit with them said theupon, they might upon

whom, to said at theof made and returned time ofreport being parties
final;reference,said shall be and it also that thewas referenceagreed

December,be held on 30th of 1862.”the day
1863, made,an award was ofOn the 1st of which theday January,

: In the case v. refer-is a true viz Farr yourGeorge,following copy,
ees, case, in theafter a of thecareful consideration bring following

and untilaward : shall the wood have theThat the said replaceGeorge
in; shall15th and the said Farr haveof this to themonth leave place

chooses, thethe if he and saidcare of his from this paystock day
own costs.theirdollars and each shallthe sum of payGeorge fifty

CKOUCH,W. S.(Signed)
BAILEE,ELIJAH

F. WHITE.JOHN
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case,in theIn to thethe either refer pleadingsargument mayparty
submission,and the bond and if desire.they

beabove casetheIt is of lawthat the arising uponagreed questions
bench, when decid-thatfull andtransferred for the of thedetermination

elects,ed he otherwiseeither have if judgmenta trialmay by juryparty
is to entered to of the court.theaccording opinionbe

this be reserved.Ordered that the in casequestions arising

(6 Fletcher,Burns for plaintiff.

H. <fiGr. A. for defendants.Bingham,

is, that thereNesmith, The firstJ. This was debt on bond. plea
of said bond.was in conditionno award made the referees named theby

itself,of the awardThis to be sustained theplea appears by production
Baker,Crouch,which andis also White theW. andby byS.signed

said to thenotCrouch one of the referees beforeagreedbeing originally
therefore,is, thatexecution of thethe in suit. The evidencebond

of theaward is in the submissionnot with parties,produced pursuance
bond,as in this is notcontained the and for reason binding.original

of,afterwards, theon the datedayBut the case that thefinds parties
bond, submission, said Baker andof the a authorizedunder written

White, named, not to se-the couldreferees before in case they agree,
case,lect a of whom be-third man to on said thesit them reportwith

reference,made and the time of saidreturned said attoing parties,
day December, A.shall be to the 30th offinal. reference be onSaid

D. 1862.
It sufficientis held that a so- substituted bemayparol agreement

whereon to be the foundationfound an of but cannotaction assumpsit,
an toof action the themselveson the bond boundwhereby per­parties

630;Wadham,form a Lit­different contract. v. 1 East.Heard Rep. ­
589; 7Holland,tler v. Term3 Term v­Cook . Jennings,Rep.

381.Rep.
that, isState, decided,In a submission made bythis it has been where

deed, deed,extendedthe time for award can be only bythemaking
and v.the of in Brownthe latter must be madeprofert pleading.

5 N. H. 223.Copp,
bond,theAá the inaward in case does not the submissionthe pursue

the cannot recover.plaintiff
electfor defendant unless the shallJudgment plaintiff
A tried by jury.


