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theirAfter a cause as tojuryhas been submitted to the and have retired to deliberatethey
jury asre-opening to theverdict, the of case for further and instructionsthe newquestion

to matters of is to court.addressed the discretion of thelaw
In jurysuch case certainwhere the have a of instructions alreadyrequested merely repetition

given to them the only,court without and have been recalled for that purposeby exception,
a toafter of the courtof such instructions it is thewithinrepetition discretionary power

giverefuse to them instructions asked for o f thenew oneby parties.

Assumpsit,Indebitatus for work and labor.

The adefendant was one of a committee of society,religious appoint-
to aed church.repair

church,The the in the under an withplaintiff put pews agreement
defendant, thatthe he should be evidence tend-§90. There waspaid
to thatshow the the to take one of thewasing by agreement, plaintiff

that, commenced,in before the work was thepews part payment; par-
ties §800understood that was to be sale of that thereraised by pews;

towere be at to a§2040 that thepews apiece; plaintiff, according
defendant,and thesubsequent between himself the madeagreement

be,atthan were first to so that there was notpews larger they designed
built;room for a40 and less number that the werewaspews, pews

§30,held the at differentby §17from to moresociety prices averaging
§20, ;than toso as amount to the that been§800 no had offeredpew

to the and he had no tomade effort or obtain one.plaintiff request
trialthe and the of defenseDuring onlyargument, grounds suggest-

ed the counsel that thedefendant’s were the defendant made contractby
as thefor and tothat the was be from theagent society, plaintiff paid

of the ofsales the that no had re-proceeds and beenpews, proceeds
ceived when the suit was brought.

The court instructed the on those and that thejury fully points, plain-
tiff could recover the inamount which he was to receiveonly money;

ifthat he to awas receive in he could not in this ac-pew part payment,
tion, recover for not it.receiveddamages having

room, forenoon,After the had retired to their in the and thejury
afternoon,hadcourt theto sent a toadjourned the courtthey message

repeated.that the ininstructions relation to the berequesting pew might
room, and,The court todirected them return to court inthe the pres-

ofence the counsel of both instructionstheparties, repeated requested
the The defendant’s then in-by counsel the court tojury. requested

the thatstruct if the to inwas receive ajury plaintiff pew part pay-
ment, defendant,the verdict should be for the thebecause declaration

contract;should have onbeen the and the counsel re-special plaintiff’s
thequested court to that the forcould recover thecharge plaintiff pew,

§20,if he was to have it for ifand the defendant and the refusedsociety
to let him ithave at that price.

The court declined to instructions in that thenew ofgive any stage
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case, theand the a verdict fordefendant The returnedjuryexcepted.
and itthe defendant to set aside.plaintiff moved

Fletcher,& for defendant.Haywood

Barker,& forRamsay plaintiff.

the andAfter had been toJ. the case submitted juryBartlett,
re­verdict, ofthey had retired for deliberation as to their the question

as mat­the case for tofurther and new instructions to the juryopening
court,ters theof aslaw as much to the of theaddressed discretionwas.

ofto mattersof it and new asquestion for further evidencere-opening
;Keen, 422;fact. seeCase, 4 526­Smith v. 26 Me. Booth’s Gratt.

;Yates, 25; N. H. 458­Turner v. 16 28Bassett v.How. Salisbury,
3 em­Chitt. Prac. 914. of veryother rule wouldAny practice prove

in merelythe administration of The requestedbarrassing juryjustice.
a theinstructions,of beenrepetition bycertain had givenwhich already

defendant,court and werewithout of the theyon theany exception part
;recalled that werefor and when those instructions repeat­onlypurpose

ed, toit of the courtwas as much thewithinquite discretionary power
been,asked,refuse to have beforethe new as it wouldinstructionsgive

tostated,the declinedreturn of the to havefor thejury single purpose
Henderson,recall to new 11 Ala.them instructions. Prosser v.give

484, Elliott, 488.350,U. 33 Me.S. and see v.Dig. Weeks18;)(8
instructions,In theShinholster, 189, whichYeldell v. 15 Geo. the

ofcourt to the in for awere when camerequested repetitiongive jury
the hadthe courtseem to have in substance same thatbeen thecharge,
been theand had to the time-ofasked refused at origi­erroneously give

term,court,nal an of theirthe at the trialSuch exercisecharge. by
case,as notin the will ordinarilydiscretionary power, appears present

;be at the H. 520­revised law term. Riddle v. 37 N.Gage, Thayer
Elliott, 102; Burbank, H. 412.v. 16 N. H. 17 N.v.Wells

mustThere be
verdict.on theJudgment

Rogers.M. P.v. JohnJohn Small

generaland a verdictaction,in a same ofdeclaration are for the causeWhere all the counts
though verdictthe bedefective,the counts are ap­is rendered for the some of mayplaintiff;

thatto count and thegood the wasto one of the if all evidencecounts, applicableplied
during that countthe trial claimed to recover on only.plaintiff

Assumpsit, a a colt which the receivedofupon Warranty plaintiff
in for a reedthe defendantfrom organ.exchange


