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their claims are superior and preferred, and that, upon partnership prop-
erty, they are inferior and subordinate.

In this case we cannot inquire whether the property of Sibley, or the
property of the defendants, or the property of Sibley & Conner, was,
in fact, augmented by the ‘claimant’s debt. The case must be deter-
mined by the general rule of priority, which, upon the facts found here,
has regard melely to two classes of property,—one which can be traced
and dlstlngulshed ds belonging, or having belonged, to a partnership
whose creditors claim it, —and the other which cannot be so traced and
distinguished. The first class is first applied to pay such creditors, and
the other class, being all other property of an individual, is first applied
to pay his separate creditors. Property derived by a member from a
partnership which owes no debts, is as much his private property sub-
Jject to the claims of his creditors in preference to creditors of an insol-
vent partnership of which he is, or was, a member, as dividends due to
him from a corporation, or a legacy due to him from an executor. The
rule recognizes but two sources of property—one, partnership—and the
other, individual. Partnership creditors may have preference when they
trace property to the firm of which they are creditors ; in all other cases
the separate creditors have preference.

It is probably immaterial whether the first firm, or the defendant,
Weaver, had any estate. It is doubtful whether it would be expedient
to adopt any of the exceptions recognized in bankruptey cases. A gues-
tion of this kind cannot arise, under our practice, unless there are two
classes of claims, and when they appear, the rule applies whether there
are two classes of property or not. If there were no preference when
there is no partnership property, there should be no preference when
there is no separate property. It has not been understood in this State
that the rule of priority applied only when there were two classes of
property.

' Fxception overruled.

STEVENS v. NASHUA.

If land is dedicated to the public use and accepted, it cannot under our statute become & pub-
lic highway until it has been used as such for twenty years.

Where there is a dedication to the public use by the owner of land, twenty years use of it ag
a public bighway is conclusive evidence of an acceptance, and where there is no such dedi-
cation, then such use for that term of time, if continuous and adverse, will be conclusive
evidence of o right so to use such highway, not only as against the land owner, but also as
against the city or town, to be charged with its maintenance and repair.

In the most frequented parts of our towns and ecities, where the public convenience requires
it, side walks for foot passengers may be laid out as a part of the highway, or the right to
use them may be acquired by twenty years use for the purposes of a side walk, the same
as to any other part of the highway, and such side walks must be kept in good repair suit-
able for the travel passing thereon.

Revizw by the defendant of an action on the case, in which, on the
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former trial, the plaintiff recovered $925.75 damages. The plaintiff ha's
since married John P. Brown, who comes in and prosecutes the suit
with her. On trial by the court it was agreed that the only question of
fact should be whether the injury complained of was received on a pub-
lic highway in Nashua, such as is described in the declaration, which al-
leged that the injury was cansed by the insufficiency of Main street,
“near the junction of the westerly boundary line thereof with the north-
erly boundary line of” Water strect.

The following facts are found by the court: Main strect is the prin-
cipal business street of Nashua, and extends southerly from the river,
commencing at the bridge. Water street leads out of Main street west-
erly, and ;ft about right angles. The injury was received at the corner
of Main and Water streets. There is a side walk about eight feet wide
extending southerly for about 250 feet from near the bridge and on the
westerly side of Main street to the corner of Main and Water streets.
This side walk is connected in use with the side walk to the south of
Water street, which extends southerly on the westerly side of Main
street. The accident happened while the plaintiff was walking from the
side walk on the north towards the side walk on the south of Water
street, and within about four feet of the end of the side walk which lies
to the north of Water strcet. There is a stone post set at the corner of
Main and Water streets in a range with the outside of the side walk on
Main street, and about five feet southerly from the line of the building
on Water street. The accident happened between this post and the cor-
ner of the shop, which stands on the corner of Main and Water streets.

The highway over which Main street is now travelled, was laid out
in £798.  There was no side walk nor any fixed limit to the travelled
part of the highway at this place until the buildings on this corner and
towards the bridge were built in 1835. Soon after that, and for more
than twenty years before the accident happened, 2 side walk or travelled
foot path in the same place, where the side walk now is, has been con-
stantly used by the public for foot passengers, but not for carriages or
horses. The construction has been changed from time to time, it hav-
ing been at, first carth or gravel, and more lately plank or brick. This
walk has during that time been connected in use with a similar walk on
the same side of Main strect, extending southerly from Water street,
and has been separated by a line of posts and edge stones from that part
of the street, which has been used for carriages.

This side walk is not within the limits of the highway as originally
laid out, and it has never been maintained, repaired or accepted by the
town or city; but was constructed and has heen maintained by the own-
ers of the adjoining buildings and land, and has been used by them for
the convenience of approach to their land and buildings as is customary
in the business parts of other cities. The side walk and the spot where
the accident happened are part of the land conveyed by the manufactur-
ing corporation to Reuben Goodrich, in 1832, who set up the stone
above mentioned and another before it in the same place as the corner
bound of his land.

This side walk and the spot where the accident happened had been
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ased by the public as a side walk and in connection with the highway
without interruption for more than twenty years before the accident hap-
pened, and there was no other side walk on the westerly side of Main
street at that place nor any way of passing across Water street from the
side walk to the other side walk on the same side of Main street without
passing over the spot where the accident happened. There is an awn-
ing over the walk on Main street, but it does not extend over the spot
where the accident ]mppened

Formerly there was a roof over the walk at the corner supported by
posts near a foot in diameter ; at that time the walk under this roof was
gravel.  There has been nothing at any time to obstruct the public use
of the side walk by all who had occasion to walk on that dide of the
street. The side walk is bounded by shops and stores used in different
branches of trade. The owner of the buildings en the corner of Main
and Water streets has passed round the corner “and over the spot where
the accident happened in going to his dwelling house and stable, and
the public who had occasion to pass round the corner from Main into
Water street, have passed in the same way.

On thesc facts the court held and decided that the injury was received
within the limits of the highway ; to which the defendant excepted.

The questions arising in the foregoing case were reserved and assigned
2o the determination of the whole court.

12

Mosrison, Stanley & Olark and Barrett, for plaintiff.
G. Y. Sawyer & Sawyer oJfr. and Stevens, for defendant.

SaremxT, J.  The place of the accident, as described in the case, and
the streets mentioned, will be substantially represented by the following
diagram :

iz Main Street. ' : w
a

BSide walk 8 feet wide. ¢ Side walk.
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The dark lines represent Main and Water streets as originally laid
out. @ is the stone post, the corner bound of land deeded to Good-

.rich in 1832, which land was bounded east by Main street and south’

by Water street. The spot ¢ shows where the accident happened. The
shop in the corner was set back 8 feet from Main street, and § feet from
the line of Water street, as originally laid out, and these spaces have
been used by the owner of the corner lot and by the public as side
walks.

The case finds that this space on the west of Main street had been
used as a side walk in connection with a similar walk on the same side
of Main street and extending south from Water street, for more than
twenty ycars by the public without obstruction or interruption, and that
there was no other side walk but this on the west side of BMain street,
and no way to get from this walk on the north of Water street to that
extending south from Water street but by passing over the place of the
accident. That raises the question whether the side walk is a part of
the highway, or may be so, and whether it is subject to the sane law
and rules, whether it can be laid out, as a part of the highway, by our
statute, and whether it may become a highway by dedication and ac-
ceptance, or by prescription, the same as the carriage way.

Hall v. Manchester, 40 N. H. 415, is an authority dircetly in point,
that where the wanfs of the community and the necessities of business
require such side walks for the protection and convenience of the foot
passengers, in the most frequented parts of our towns and cities, they
may be laid out as a part of the highway and must then be kept in good
and sufficient repair suitable for the travel passing theveon. Hoyes v.
Ward, 19 Conn. 250.

So a highway regularly laid out may be widened by dedication and
acceptance or by prescription. Where a street has been used and built
up along a particular line, and the adjoining owners have acquiesced in
the line so built upon, they will not be permitted to deny the effect of
their acts as a dedication, and contract the lines of the street on the
ground that by so doing they make them conform to the original survey
and lay-out of thestreet. Smith v. The State, 3 Zabriskie 180. So,
if the owner of the soil laid out an alley for his own convenience, but
permitted the public to use and repair it, it became a public highway.
Gamble v. St. Lours, 12 Missouri 617 ; Denning v. Roome, 6 Wend.
651 ; Angell on Highways, sec. 143, and authorities cited.

The evidence stated in the case was competent as tending to show a
dedication of this side walk'by the owner of the land to the public use.
The weighing and balancing the testimony was for thejury or the court
trying the facts. But the case expressly finds not only that this side
walk was not in the limits of the highway as originally laid out, but
that it had never been maintained, repaired or accepted by the town or
city. This raises the question whether a highway can be made public
by dedication and twenty years uninterrupted use by the public, without
some acceptance by the city or town to be charged with its repair.
Suppose there has been such a dedication to the public, or suck an ac-
quiescence in such public use, as that the public have acquired the right
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of way, as agdinst the land owner, can the way be made public so as
that the city shall be chargeable for its repair and maintenance, and for
injuries received upon the same, unless the city have adopted or accept-
ed, or in some direct way recognized it as a public highway ?

This question was raised in Massachusetts in Hobbs v. Lowell, 19
Pick. 405,. where it washeld that a highway might be established there
by a dedication on the part of the owner of the soil and an assent there-
to on the part of the public, and a quaere is also raised whether the as-
sent of the town or city is necessary to an effectual dedication, and, if
necessary, in what manner it is to be given or withheld. But it did not
become necessary, in the opinion of the majority of the court, to settle
that question. But the matter was regulated by statute in 1846, in
which it was provided that no way heretofore opened and dedicated to
the public use, and not already become a public way, shall become
chargeable upon any city or town of that commonwealth unless such
way should be laid out and established by the city or town in the man-
ner preseribed by the statute of that commonwealth., Statutes of Mass.
1846, ch. 203 ; Bowers v. Suffoll Man. Co. 4 Cush. 341.

In Vermont it has been held, that, although the acceptance of the-town
may be shown by their acts, as by putting the road into therate bills of
the surveyor of highways as a public road on which the highway tax is
to be worked, and that the town would thus become liable to the travel-
ler for the insufficiency of such road, yet that the road must either be
opencd by the selectmen according to the provisions of their law, or that
they must have adopted it as a public highway before the town: will be
liable for damages caused by defects therein. Blodgett v. Royalton,
14 Vt. 288, and cases cited on page 294; Folsom v. Underhill, 36
Vit. 580.

In New York it is held that such ways must be accepted by the town
before they become highways.  Oswego v. Oswego Canal Co., 2 Sel-
den 257 ; Badeaw v. Mead, 14 Barb. 328 ; Clements v. West Troy,
16 Barb. 251, in which last case it is held that the only way in which a
highway dedicated to the public could be accepted or adopted by the
town was by laying it out according to the provisions of their statute.
And in Virginia a road dedicated to the public must be accepted by the
county court on its records before it can be a public road. Kelley's
Case, 8§ Grattan 632.

In speaking of this subject of acceptance, Angell in his work on High-
ways, scc. 159, says: “In the United States the cases in which this
point has been directly raised are comparatively few, and the decisions
have hardly been sufficiently uniform or authoritative to establish any
general rule, and he adds that, though some American courts of high
authority, influenced by local statutes, incline against the view that a
highway may be established independently of the action of the body
charged with its repair, yet in other States the courts without expressly
deciding that an acceptance by mere public user is sufficient, bave never-
theless specified user as one of the modes in which an acceptance might
be indicated.” )

But in England, though it was at one time held, as in many of the
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United States, that an acceptance by the public gencrally by mere aser
alone of a1oad was not sufficient to charge the parish with keeping it
in repair, Rews v. The Larish of St. Benedzct 4 B, & Ald. 447,
LRex v. Mellor, 1 B. & Adol. 32, Rex v. Cumberworth, 3 B. &
Adol. 108, yet subsequently in Rew v. Leake, 5 B. & Adol. 469, iz
was held that the absence of any acceptance by the parish was eatirely
immaterial.  Parke, J. said “the shsence of repairs by the parish is
indeed a strong circumstance in point of evidenceto prove that the road
is not a public one—the fact of repair has a contrary effect. But the
conduct of the parish in acquiescing or refusing an acquiescence, is in
my opinion immaterial in any other point of view. The judgment of
Mr. Baron Bailey in the case of Rexw v. St. Benedict was cited to the
contrary, but I must say that I cannot accede to the doctrine, nor am I
aware that there is dny authority for it. Laitledale, oJ. said : “The
adoption by the parish, is no more than the use of it by the public. The
parish are merely part of the public.” Denman, C. J. said: “I by no
means think any act of adoption necessary to make a parish liable to_
repair a common road. I am of opinion that if it is public the parish
is of common right bound to repair it.” And in later cases, Reginnv.
Petrie, 30 Eng. L. & Eq. R. 207, Surrey Ounal Co. v. Hall, 1
M. & G. 392, the same doctrine is held where no acceptance by the
parish was proved except by common use. And it seems that the law
in England is considered as settled, that no acceptance by the parish is
necessary, where there is a dedication of a way to the public use, and
where there has been a long and uninterrupted use of the same by the
public.

Let us now examine the law as it has been held in this State, bearing
on this subject. Glchrist, J., in State v. New Boston, 11 N. H.
407, speaks of the four methods of creating highways, in this State, as
bemo 1. A laying out by selectmen. 2. By ‘the court acting through
commissioners. 8. By charters by the legislature to individnals to
build turnpike roads; and 4, by long use of land by the public for
the purposes of a highway, or by a dedication of the land by the own-
ers to the use of the public.  And he adds that this 4th mode is
recognized by numerous decisions of this court, and see authorities cig-
ed p. 409. It is said in Angell on Highways, sec. 131, that “pre-
seription” in its more general acceptation is defined to be “a title ac-
quned by possession, had duri ing the time and in the manner fixed by
law ;” that prescription by immemorial usage can in general only be for
thmos which may be created by grant, for the law allows prescriptions
only to supply the loss of a grant, and that inasmuch as the public can-
not take by grant, plescnptlon in its strict sense has no application to
highways.

Itis said in Post v. Pearsall, 22 Wend. 444, by Senator Furman,
that, as the law then existed in that State, (New York) and had in sub-
stance existed since the formation of the Constitution, the only way that
an individual can acquire a right in real estateis by grant, or by an ad~
verse possession of twenty years under a claim of title, in which case
the law presumes a grant. And as to the public the only way in which
they can at common law acquire an easement in the lands of another is
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by dedication. And although Mr. Angell admits that some courts have
applied the doctrine of prescription to highways, still he thinks that,
more properly speaking, the use by the public in such cases unless by
virtue of some statute, is but a fact from which a dedication to the pub-
lic may be presumed.

But in this State a different rule as to prescriptions has been estab-
Iished. It is said in 2 Greenl. Ev. sec. 529, that, by the weight of au-
thority as well as the preponderance of opinion, it may be stated as the
general rule of American law, that an adverse exclusive and uninter-
rupted enjoyment for twenty years of an incorporeal hereditament af-
fords a conclusive presumption of a grant or 'a right, as the case may be,
which is to be applied as a presumpiio juris et de jure, wherever by
possibility a right can be acquired in any manner known to the law.
This doctrine was fully adopted as the law of this State in Wallace v.
Fletcher, 830 N, I. 434, wheve it was held that a party claiming title
under such possession, is not obliged to rely merely on a presumption
of a grant, but he may vest on a presumption of right, or of any grant,
reservation or record which may be necessary to establish his title, and
that this may properly be regarded as a species of prescription, estab-
lished here by a course of judicial decisions by analogy to the statute of
limitations of real actions. The doctrine of Wallace v. Fletcher has
been reaffirmed by this court in Bow v. Allenstown, 34 N. . 351,
374, and in Webber v. Chapman, 42 N. . 826, 336, where it is ex-
pressly held that the doetrine applies both to private ways and public
highways. In this view it would be a proper use of terms to speak of
highways by prescription as well as by dedication. And both these
ways of establishing highways are evidently included by Gilchrist, J.,
in his 4th method of establishing highways.

By the provisions of our smtute Rev. Stats. ch. 53, seec. 7, nothmﬂ
short of twenty years use of a haohway by the public can constitute it
a public highway. No matter whether the way was dedicated to the
public or held adversely, where it does not appear to have been laid out
according to the provisions of the statute. Haywood v. Charlestown,
34 N. H. 23 ; Northumberiand v. Railroad, 35 N. H. 574; Smiih
v. Northumberland, 36 N. EH. 38. But after twenty years uninter-
zupted use of a highway by the public it is to be presumed that it was
fegally laid out, and if so then the town in which 1t is Jocated is-bound
to keep it in repair.

So, where there is no proof of dedication, it was held by the court of -
Massachusetts, Shaw, C. J., in Reed v. Northfield, 13 Pick. 94,
“that public easements as well as others may be shown by long and un-
interrupted use and enjoyment, upon the conclusive legal presumption
from such enjoyment that they were at some anterior period laid out and
established by competent authority.” See also to this point Stedman
v. Southbridge, 17 Pick. 162 ; Folger v. Worth, 19 Pick. 108 ; Val-
entine.v. Boston, 22 Pick. 753 Brownell v. Palmer, 22 Conn. 107 ;
Commonwealth v. Belding, 13 Met. 11.

In this State, before our statute requiring twenty years use, there
might be kighways by dedication and acceptance without regard to the
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time the highway had been used. It was held that where a way was
dedicated to the public and accepted by the selectmen of the town in
which it was located, that was a sufficient acceptance to make it a pub-
lic highway at once, although the proceedings of the selectmen were ir-
regular, so that the laying out would have amounted to nothing as o
leo al laying out, aside from the dedication. Hopkins v. Crombie, 4
N. H. 523. ThlS subject is fully discussed in State v.  Atherton, 16
N. H. 203, by Parker, C. J., and the authorities cited and examined,
and it is there held, that, althoug’h in case of dedication, there must be
some acceptance to make it a public highway, yet it is there expressly
stated that twenty years user will be conclusive evidence of such an ac-
ceptance. The same doctrine is held in Williams v. C’ummmgton,
18 Pick. 312; Valentine v. Boston, 22 Pick. 75; Rex v. Bar, 4
Campbell 16. So in England it was held that twenty years user was
conclusive evidence both of dedication and acceptance. [Few v. Leake,
supra. And in State v. Atherton, supra, Parker, O. J., says there
seems to be no reason why public authorities may not, by obstructing
such public passage, or by public notice of dissent, prevent any charge
upon the public in any case of that description, where they did not in-
tend or desire to become chargeable.

When our statute required twenty years user to'make a highway pub-
lie, even though it might have been dedicated and accepted long before
that time expired, we think it was intended that such public use for that
length of time should be sufficient not only to be conclusive against the
land owner, but against the town or city in which such highway is lo-
cated. In case of a dedication, such user is conclusive evidence of an
acceptance, and in case there is no evidence of any express dedication,
yet such use for that time, if uninterrupted, continuous and adverse,
would be conclusive evidence of a right thus to use it as a public high-~
way, hoth against the land owner and the city or town. So that upon
the evidence stated the court wight have found a highway at the placo

of the accident, either by dedication and acceptanee, or by prescriptioxn,
either of which would have been sufficient.

In Campton’s Petition, 41 N. H. 197, it veas held, that, “in analo-
gy to other plescnptlons arising from lapw of tnne, 'Ldveree occupation
and the like, it may well be held that such user is evidence that the high-
way, at some former period, was duly laid out and established by com-
petent authority. * * * At least such highway may be regarded as
legally established and, like other highways, a charge upon the town for
repairs, and making it liable for injuries caused by defects. Tt becomes
indeed a public highway as much as if its existence were proved by the
record of a legal laying out, and it is so regarded by the statute.” To
the same effect ave Jennings v. Lisbury, 5 Gray 73 ; Durginv. Low-
ell, 5 Allen 398 ; though in the latter casc the way in question was not
held a public hlcrh\my, becfmse, among other things, there was a sign

posted up at the entrance of the way and pointing to it, on whick the

words “Private Way” were printed, which was held sufficient to give

o
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notice to all, that, when they used it, it was at their own risk, and that
the city was not liable for its repair.
Upon the ﬁndm(ra of the court in this case there mast be
Judgment fur plaintiff.

Srare (EX rpL.) James P. Earon ». Isaac W. Faruuz,

Under the statutes of 1857 and 1858, relating to the competency of witnesses, a party may
be required in a deposition to testify to all matters in issue, except disclosing the names of
his witnesses and the manner of proving his case.

If the party declines to answer, because it will disclose his witnesses or the manner of prov-
ing his case, and it rensonably appears to the court that it may do so, he will not be re-
quired to state how jt will hayve that effect, lest in doing that he be.compelled to disclose the
very facts which the law excuses him from stating.

A. defendant is not excused from stating what may bear upon, or suppmt his defence, unless
it will disclose bis witnesses, or the manner of proving his case; and therefore in a suit
against & railway C()nd\lbtof charging him with receiving money in the cars for the fare of
passengers which he has not accounted for, he may be required to state the condition of his
property at the commencement and close of his service, to be weighed with other evidence
in the cause, even if it be alleged that this is part of his defense.

If the court ean see that his answers may supply some link in a chain of circumstances tend-
ing to accuse him of crime, and he declines to answer upon that ground, he will not be re-
quired ro make sach answer,

If o secvant of a railway corporation having custody of passenger tickets that had once been
sold and taken up, fraudualently abstracts them and sells them for his own use, it will be
larceuy of such tickets.

Tors is an application for a writ of habeas corpus, to bring up the
body of James P. Katon, imprisoned under the sentence of J. W. Fel-
lows, Esq., a justice of the peace for the county of Uillsborough, for a
contempt in refusing to answer certain interrogatorics adininistered to
him by said justice, in taking the deposition of said Iiaton in the suitin
favor of the Concord Railroad against him; he having refused to an-
swer upon the ground that the answers would disclose the manner in
which he proposed to prove his case.

The application was made in vacation, to ouc of the justices of this
court, and after notice to the Concord Railroad of the said application,
and a hearing before said justice, the proceeding was adjourned by him
into this court.

Bell, for plaintiff.
Morrison, Stenley & Clark, for defendant.
Brrrows, J. By the law of 1857, ch. 1952, parties may be wit-

nesses, and upon being introduced upon the stand, may be examined:
upon all matters relevant to the issue, as other witnesses are subject to

.




