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that,and prop-their claims are and upon partnershippreferred,superior
subordinate.are inferior anderty, they

theorIn this the of Sibley,case cannot whetherwe inquire property
Conner, was,defendants, of &of or thethe Sibleyproperty property

deter-fact, must bein debt. The casethe claimant’sbyaugmented
here,which, foundmined the rule of the factsby priority, upongeneral

tracedhas beto two classes of which canmerelyregard property, —one
and to aas or having belonged, partnershipdistinguished belonging,

it, andtracedwhose creditors claim the other which cannot be so—and
creditors, andfirst class is first to suchThedistinguished. payapplied

individual,class,the other an firstall other of is appliedbeing property
afromto his derived a membercreditors.pay separate Property by

debts, sub-which no is as much hisowespartnership private property
an insol-to the ofclaims of his creditors in to creditorsject preference

towas, member, dueis,vent of a as dividendswhich he orpartnership
Thehim from a or a due to him from an executor.corporation, legacy
therule but sourcestwo ofrecognizes property one, partnership— —and

other, individual. have when theycreditors may preferencePartnership
; casestrace to all otherthe firm of which are creditors inproperty they

the creditors haveseparate preference.
defendant,firm,It is immaterial the first or thewhetherprobably

Weaver, had it beestate. It is doubtful whether wouldany expedient
to of the in cases. Aadopt any ques-exceptions bankruptcyrecognized

arise,tion of this kind twocannot under our unless there arepractice,
claims,classes of rule whether thereand when thethey appliesappear,

are two classes of or If there were no whennot.property preference
there is no there should be no whenpartnership preferenceproperty,
there is no not understood in thisIt has been Stateseparate property.
that the rule of there ofwhen were two classespriority applied only
property.

overruled.Exception

v. Nashua.Stevens

If land is thededicated to use and it our acannot under statute becomepublic accepted, pub-
highwaylic it hasuntil been used as such for twenty years.

Wkei’ethere is a todedication the use the owner of use ofland, it aspublic by twenty years
a highway is anconclusive evidence of and there is no dedi-public where suchacceptance,

then such use for that ifcation, time,term of continuous and beadverse, will conclusive
a right highway, againstevidence of so use notto such as the land but also asowner,only

against chargedthe or to betown, with its maintenance andcity repair.
In the most of our and cities,towns where the conveniencefrequented parts public requires

side passengers rightit, walks for a highway,foot be laid out as of the the toormay part
use them be use' for the of thewalk,a side samemay acquired by twenty years purposes
as highway,to the goodother of and such side be suit-walks must inany part kept repair

passingable for the travel thereon.

case,Review the defendant which,of an action on thethe in onby
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hastrial,former the The plaintiff$925.75recovered damages.plaintiff
suitBrown,since married theJohn P. andwho comes in prosecutes

ofwith her. thatOn trial it theby only questionthe court was agreed
fact ashould be on pub-whether was receivedthe ofinjury complained

al-declaration,lic Nashua,in whichsuch as is in thehighway described
street,that the Mainleged insufficiency ofwas caused theinjury by

"near the the north-of the thereof withjunction linewesterly boundary
erly of”lineboundary Water street.

The facts is theare Main prin-found the court: streetfollowing by
river,Nashua,businesscipal street of from theand southerlyextends

at west-the Main streetWater out ofcommencing street leadsbridge.
aterly, and about at the cornerwas receivedTheright injuryangles.

of Main and wideWater feetstreets. a walk aboutThere is side eight
thefor and on250 from theextending about feet nearsoutherly bridge

side of Main streets.westerly to Main and Waterstreet the corner of
This side walk ofis in to the southconnected use the side walkwith

street,Water Mainwhich side ofextends on thesoutherly westerly
street. The accident was fromwhile the thewalkinghappened plaintiff
side walk on the north on oftowards the side walk the south Water
street, and wúthin liesabout feet walk whichfour of the end the sideof
to the north of ofWater a thestreet. There is stone set at cornerpost
Main and Water onstreets sidein a with the of the walkoutsiderange

street,Main and about five feet the thefrom line ofsoutherly building
on Water street. The cor-accident this and thebetweenhappened post
ner of the which on Mainstands the corner of and Water streets.shop,

travelled,over outwhich Main is was laidThe-highway street now
in 1798. There was no walk the travelledside nor fixed limit toany

of thepart at andthis until the on this cornerhighway place buildings
towards the that, morewere built in after and for1835.bridge Soon
than twenty before a oryears the accident side walk travelledhappened,
foot in is,thepath same has con-where the side walk now beenplace,

used orstantly the butby for foot not forpublic passengers, carriages
horses. time,The hav-construction has itbeen time tofromchanged

atbeen first Thising earth or brick.and more orlately plankgravel,
walk has onthat time with walkbeen connected in use a similarduring

Main, street,the street,same side of Waterfromsoutherly,extending
and has been thata line of and stones fromseparated partby posts edge
of street,the which has been used for carriages.

This side walk is not within limits the asthe of highway originally
out,laid maintained,and it thehas never or bybeen acceptedrepaired

;town or own­but was thecity constructed and has maintained bybeen
ers of the forland, themand and has been used byadjoining buildings
the to is customaryconvenience of their and aslandapproach buildings
in the wherebusiness walk theof The side andother cities. spotparts
the accident the manufactur­are of land conveyedthe byhappened part

Goodrich, 1832, stonein theing to Reuben who setcorporation up
above as the corner-­mentioned and in theanother before it same place
bound of his land.

This side had beenwalk and the the accidentwherespot happened
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used theby the a side and in connection with highwayas walkpublic
without the accident hap-for than beforemoreinterruption twenty years

Mainside ofand there thepened, was no side walk on westerlyother
thestreet fromat that streetnor of across Waterplace any way passing

side street withoutwalk to Mainthe other side walk on the same side of
awn-anover There isthe where accidentthepassing spot happened.

theover overstreet, -spotthe walk Main it not extendon but doesing
where the accident happened.

bythere a at the cornerwas roof over the walkFormerly supported
wasroofdiameter;near a thisfoot in at that time the walk underposts
usetheThere at tohas been time obstructgravel. any publicnothing
theofof the thatside walk on Mdeall who had occasion to walkby

in differentstreet. The usedside is and storeswalk bounded by shops
Mainofbranches of on the cornertrade. The of theowner buildings

and the whereWater streets has round the corner and over spotpassed
stable, andthe andaccident in his housetohappened dwellinggoing

intothe from Mainwho thehad occasion to round cornerpublic pass
street,Water have in the same way.passed

receivedOn wasthese facts the court and that theheld decided injury
within the limits of the to which the defendant excepted.highway;
. The andin were assignedthe case reservedquestions arising foregoing
to the of the court.determination whole

Bctrrett,Morrison, <& and forGlarh plaintiff.Stanley

Stevens,CL Y. and& Jr. for defendant.Saivyer Sawyer

case, andSargent, accident, inthe as described theJ. The ofplace
mentioned,the thestreets followingwill be bysubstantially represented

diagram:
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The dark lines laidMain and Water streets asrepresent originally
out. a is the stone the corner tobound of land deeded Good-post,

1832,rich in which land was and southbounded east Main streetby
by Water street. The Thec shows thewhere accidentspot happened.

in the cornershop street,was set fromback 8 feet from Main 5 feetand
the line of street,, out,Water as havelaid and theseoriginally spaces
been used the sideowner of the comer lot asby and theby public
walks.

The case finds that this on the had beenwest of Main streetspace
used as a side walk sidein connection a similar samewith walk on the
of Main street and thanstreet,south from Water for moreextending
twenty years the thatwithout andby obstruction orpublic interruption,
there street,was no other side walk but this on the west Mainside of
and no to from thatway this walk on the toget north of streetWater

south from Water of theextending street but over theby placepassing
accident. That raises the ofwhether the is aside walkquestion part
the or so,be lawhighway, may and whether it is the sametosubject

rules,and out,whether it can be laid as a ourof bythepart highway,
statute, and whether it ac-a andmay become dedicationhighway by

orceptance, by the same as theprescription, way.carriage
Manchester,Hall v. 415,40 N. H. is an indirectlyauthority point,

that where the wants of the and of businessthe necessitiescommunity
suchrequire side walks for footthe of theand convenienceprotection

cities,in the mostpassengers, frequented of our and theytownsparts
bemay laid out as a of the inand mustpart then be goodhighway kept

and sufficient suitable for the travel v.repair thereon.passing Noyes
Ward, 19 Conn. 250.

aSo laid out andhighway beregularly widened dedicationmay by
oracceptance by a and builtWhere street has been usedprescription.

a line,up and the inalong particular owners have acquiescedadjoining
the line so built will not ofthey be to the effectupon, denypermitted
their dedication,acts as a and contract on thethe lines of the street

that soground by make themthey surveyconform to thedoing original
and So,oflay-out State,the street. v.Smith The 3 Zabriskie 130.
if the convenience,owner of the soil laid out an butfor his ownalley

thepermitted it,to use and itpublic became arepair public highway.
617;Louis,Gamble v. 12 Denning oome,St. Missouri 6 Wend.v.R­

651; 143,on sec.Angell and authorities cited.Highways,
The evidence stated in the acase was to showascompetent tending

dedication of this side walk' use.the owner of the land to theby public
The and the the courtweighing was for the orbalancing testimony jury

the facts. Buttrying the case that this sidefinds notexpressly only
walk out,was not in the limits of buttide as laidhighway originally

maintained,that it had never been town oror therepaired accepted by
Thiscity. raises the awhether be madequestion publiccanhighway

dedicationby and withouttwenty years use theuninterrupted by public,
some the itsacceptance by city or town to be with repair.charged

there ac-has been anSuppose such a to the or suchdedication public,
in use,suchquiescence as that thethe acquired righthavepublic public
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of owner, asas sothe the be madeway, land can publicagainst way
that maintenance,the and forshall be for its andcity chargeable repair
injuries same, orreceived the theunless have accept-upon city adopted
ed, or in some direct it as away highway?recognized public

Lowell,This 19question was raised in Massachusetts in Hobbs v.
Pick. 405, thereit was that a be establishedwhere held mighthighway

a there­by dedication and assenton the of the of the soil anownerpart
to on as­the a is theof the and also raised whetherpart public, quaere,

dedication, and,sent ifof the town anor is to effectualnecessarycity
notin it didwhat is to or withheld. Butmanner it benecessary, given

court, tothe settlebecome in the of ofthe majoritynecessary, opinion
1846,that ininquestion. But the matter was statutebyregulated

towhich dedicatedit was andthat no heretoforeprovided way opened
use,the shall becomenot aand becomepublic already way,public

unless suchthator town of commonwealthchargeable cityupon any
man­in theshould be the or townway laid out and established by city

ner of Mass.that Statutesprescribed the statute of commonwealth.by
1846, ;ch. 341.203­ 4 Cush.Bowers v. Man. Co.Suffolk

In of the-townheld, that,Vermont it has been thealthough acceptance
ofrateacts,be into the billsshown their as roadmay theby by putting

tax isthe of on theas a road whichsurveyor highwayhighways public
theworked,to to travel­be and that town would thus become liablethe

either beroad,ler for mustthe of that the roadsuch yetinsufficiency
law, thatorof theirthe selectmen to theopened by according provisions

bethe town- willmust have it as a beforethey adopted public highway
v.liable for caused therein. Royalton,defects Blodgettdamages by

Underhill, 36294;288,14 v.Vt. and cases cited on Folsompage
Vt. 580.

townthebyIn New York it is held that such must be acceptedways
Co., 2 Sel­before v.become Canalthey Oswegohighways. Oswego

;; Mead, v.den Troy,257 Badeau v. 14 Barb. 328­ WestClements
a251, in which16 it that the only wayBarb. in which last case is held

theor byadoptedto bededicated the couldhighway acceptedpublic
statute.theiroftown thewas it out toby provisionslaying according

thebe byAnd to must acceptedin thea road dedicatedVirginia public
road. Kelley’scourt can be aon its records before itcounty public

Case, 8 632.Grattan
onin his work High­In of this ofsubject Angellspeaking acceptance,

thiswhich159, cases intheways, sec. "In the United Statessays:
few, the decisionsandhas arebeen raisedpoint directly comparatively

anyto establishauthoritativehave uniform orbeenhardly sufficiently
ofthat, courtsrule, highsome Americanheand addsgeneral though

athatstatutes, the viewinclineinfluenced localby againstauthority,
theof bodyactiontheofbe established independentlyhighway may

withoutcourts expresslyits thewith in other Statescharged yetrepair,
sufficient, have never­isuserthat merean publicdeciding acceptance by
an mightinthe which acceptancetheless as of modesuser onespecified

be indicated.”
theofheld, as in manyBut one timein it was atEngland, though
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by userStates, mereUnited that an bythe generallyacceptance public
itroad,alone a withof thewas not sufficient to parish keepingcharge

447,Benedict, &in 4 B. Ald.Rex v. The Parish St.repair, of
Cumberworth, &Mellor, 32, 3 B.Rex v. 1 B. & Adol. Rex v.

469,108, Leake, itB. & Adol.Adol. in v. 5Rexyet subsequently
was theheld that the of was entirelyabsence any by parishacceptance

Parlce, is"the of theimmaterial. J. said absence repairs by parish
indeed a to thein of that roadcircumstance evidence provestrong point
is not a one—the fact a effect. But theof haspublic contraryrepair
conduct of anthe in or is inacquiescence,parish refusingacquiescing

immaterial in other of view. The ofmy opinion any point judgment
Mr. Baron in to thethe case of Rex v. Benedict was citedBailey St.

doctrine,Ibut must that I accede to the nor am Icannotcontrary, say
Littledale,aware that :there is it. said "Thefor J.any authority

the is no more than the of it the Theadoption useby parish, by public.
Denman,are of the said : "I noparish merely C. J. bypart public.”

means think act of to make a liable toany adoption-necessary parish
a common road. I am of that if it is therepair opinion public parish

is cases,of common bound to it.” in laterAnd inaright v.repair Reg­
Petrie, 207, Hall,30 L. & R. v. 1Eng. Eq. Canal Co.Surrey

392,M. & theG. same doctrine is held nowhere theacceptance by
was common use. And it seems thatparish by the lawproved except

in settled,is asconsidered that no theEngland isby parishacceptance
where a use,there is dedication a tonecessary, of theway andpublic

where there ahas been and use of the same thelong uninterrupted by
public.

Let us State,now examine the law as it inhas been held this bearing
Gilchrist,on J., Boston,this subject. in State v. Hew 11 N. H.

407, of the four of State,methods in thisspeaks ascreating highways,
: 1. A outbeing by selectmen. 2. the courtlaying By acting through

commissioners. 3. charters the toBy individualsby tolegislature
roads; 4,build and use of land theturnpike by long by forpublic
athe of or ahighway, dedication of the land thepurposes own­by by

to theers use of the And he adds that this 4thpublic. mode is
court,numerous decisions of thisrecognized by and see authorities cit­

131,ed 409. It is insaidp. on sec. thatAngell Highways, "pre­
in its morescription” is defined to be "a titlegeneral acceptation ac­

hadquired the time and inby the mannerpossession, fixedduring by
lawthat by immemorial can -inprescription general beonly forusage

which be createdmay for the law allowsthings by grant, prescriptions
to the loss aonly of and that inasmuch as thesupply grant, can­public

not take in its strict hasby sense nogrant, prescription toapplication
highways.

It is Pearsall, 444,said in v.Post 22 Furman,Wend. by Senator
that, State,as the law then existed in that and had in sub­(New York)
stance Constitution,existed since the formation theof the thatonly way
an individual can a in real estate is or anacquire by by ad­right grant,

title,verse of under a of inclaim whichpossession twenty caseyears
the law a And as to the the inpresumes grant. whichpublic only way

can atthey common an oflaw easement in the lands another isacquire
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havethat some courtsby dedication. And Mr. admitsalthough Angell
that,the of still he thinksdoctrine toapplied highways,prescription

bymore use the in such cases unlessthe by publicproperly speaking,
statute, thevirtue a dedication toof some is ‘but a fact from which pub­

lic bemay presumed.
But this a been estab­in different as to hasState rule prescriptions

that, au­529,It is 2 oflished. said in l. Ev. sec. thebyGreen­ weight
theas the stated aswell as of it bemaythority preponderance opinion,

law,rule and uninter­of American that an adverse exclusivegeneral
af­for anof hereditamentrupted enjoyment twenty years incorporeal
be,asfords a conclusive of or ’a the case mayapresumption grant right,

which is to be as a et de wherever byapplied juris jure,presumptio
to law.a can in manner known thebepossibility acquired anyright

v.This as law of this indoctrine was the State Wallacefully adopted
Fletcher, a title434,30 H. it held thatN where was party claiming

to on aunder such is not rely merelypossession, obliged presumption
of a he on a or of anybut rest ofmay grant,presumption right,grant,

title,his andmayor establishreservation record which be tonecessary
that this as a of estab­bemay regarded species prescription,properly

ofthe statutelished here a course of decisions toby analogyjudicial by
hasof real The of Fletcherlimitations actions. doctrine v.Wallace

351,Allenstown,this H.been court in Bow v. 34 N.reaffirmed by
326, it374, 336, is ex­and in v. 42 N. H. whereWebber Chapman,

andheld that the doctrine both toapplies ways publicpressly private
ofthis view a of toIn it would be use terms speakproperhighways.

as both thesewell as dedication. Andby byhighways prescription
J.,Gilchrist,areof includedevidentlyways highwaysestablishing by

in his 4th method of establishing highways.
Stats, 53, 7,statute,of Rev. ch. sec.the our nothingBy provisions

itof a the can constituteshort of use bytwenty years highway public
the to theNo matter whether wasa dedicatedwaypublic highway.

it to laid outheld where not beenadversely,or does haveappearpublic
Charlestown,to of thethe statute. v.provisionsaccording Haywood
574;; Railroad,v. N.H. 23­ 35 H. Smith34 N. Northumberland

Northumberland, 36 N. H. But after uninter­38.v. twenty years
the it is that it wasof a to beuse by publicrupted highway presumed

isout, and if then the in it is boundlaid so town which locatedlegally
into itkeep repair.

dedication,is no of the court o­So, where there it was held byproof
94,Shaw, J., Pick.Massachusetts, in Reed v. 13C. Northfield,
un­as as others shown andeasements well bemaythat by longpublic

and the conclusiveuse uponenjoyment, legal presumptioninterrupted
andthat were at some laid outsuch anteriortheyfrom enjoyment period

thistoauthority.” See also Stedmanbyestablished competent point
108;; Worth,17 Pick. 162­ 19v. Pick. ­v. Southbridge, Folger Valentine

; 107;Boston, Palmer,22 Pick. 75­ 22Brownell v. Conn.v.
13 Met. 11.v. Belding,Commonwealth

use,State, therebefore our statutethis twentyIn requiring years
thededication toand withoutbe highways by acceptance regardmight
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atime had that where wasthe been used. It was held wayhighway
of the town indedicated to the and the selectmenbypublic accepted

located,which it was that a to make it awas sufficient pub­acceptance
once,lic at of the selectmen were ir­thehighway although proceedings

so that amounted to as athe out would haveregular, laying nothing
out, Crombie,aside the v. 4from dedication. Hopkinslegal laying

Atherton,N. H. 523. This is in v. 16discussed Statesubject fully
203, Parker, J., examined,N. H. and the authorities cited andC.by

that,held, dedication,and it is ofthere in case there must bealthough
some to it a itmake is thereacceptance yetpublic highway, expressly
stated that user will be conclusive evidence of such an ac­twenty years

The same isdoctrine held in Williams v.ceptance. Cummington,
312; Boston, 75; Bar,18 Pick. v. 22 Pick. 4Valentine Rex v.
16. in itSo was held that user wasCampbell England twenty years

Leake,conclusive evidence both of dedication and v.Rexacceptance.
Atherton, Parker, J.,inAnd State v. C. theresupra. sayssupra,

not,seems to be no reason authoritieswhy maypublic by obstructing
dissent,such or notice ofpublic passage, by public prevent any charge

the in ofcase that did notany where in­upon public description, they
tend or todesire become chargeable.

When our statute user to 'make arequired twenty years highway pub-
lic, even it have been dedicated and beforemightthough accepted long
that time think it was thatwe intended such use for thatexpired, public

of time should be sufficient not to be conclusivelength theonly against
owner,land but the or in which suchtown iscity lo-against highway

dedication,cated. isIn case of a such user conclusive evidence of an
and in there nocase is evidence of any dedication,acceptance, express

time,such for that ifuse continuous andyet adverse,uninterrupted,
would evidence of a thus to itbe conclusive use as aright public high-

both the land owner theand or town.way, city So thatagainst upon
the court have athe evidence stated found atmight thehighway place

accident,of the andeither dedication orby acceptance, by prescription,
been,either of which would have sufficient.

Petition, 197, held,41 N. it that,In H. was "inCampton's analo­
time,to from ofother adversearising lapsegy prescriptions occupation

like, thatand it well be held such user is high­the evidence that themay
at former was laid out andsome establishedway, dulyperiod, com­by

* ** At least such beauthority. highway maypetent asregarded
and, like other aestablished thehighways, charge upon townlegally for

itand liable for caused defects. Itinjuries bymaking becomesrepairs,
as much as if itsindeed a existence werepublic highway proved by the-­
out,a and it is so therecord of by statute.”laying regardedlegal To

73;Durginthe are v. 5same effect Jennings GrayTisbury, Low­v.
ell, ; in latter the in5 Allen 398­ the case way question wasthough not

because,a otherheld there was aamonghighway, things,public sign
it,ofat the entrance the and to onup way whichposted pointing the'

heldwords "Private were which was sufficient toWay” printed, give
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risk,all, that, and thatit,notice to it was at ownwhen used theirthey
the was not liable itscity lor repair.

must bethe of in this case therethe courtUpon findings
plaintiff.Judgment. fur

Farmer.W.P. Eaton v. IsaacState Jamesrel.)(Ex

arelating witnesses,the of and of1858,Under statutes the party may1857 to competency
disclosing the names ofa issue,be in all into to mattersrequired deposition testify except

and provinghis the manner of hiswitnesses case.
or the manner ofthe his witnessesIf declines to because it will discloseanswer, prov-party

not be re-ing it it do he willcase, so,his and thatto the court mayreasonably appears
thediscloseto how that that todoingeltect,state it will have in helestquired be-compelled

stating.facts which the law him fromexcusesvery
unlessdefence,hisstatingA defendant is not excused from what bear ormay upon, support,

in atherefore suitprovinghis the his andease;it will disclose or manner ofwitnesses,
receiving the fare ofagainst in cars forcharging<a conducto! him with therailway money

histhe condition ofpassengers which he has not be to statefor,accounted he may required
weighed evidenceat the and of to be with otherservice,commencement close hisproperty

allegedcause,in even if it be that this of his defense.the is part
in a tend-can see that his of circumstancesthe court answers some link chainIf may supply

re-ing ground,crime,him he will not beto accuse of and he declines answer thatto upon
to make such answer.quired

beenhaving passengera tickets that had oncea of ofIf servant railway corporation custody
it will beand them for his own use,and taken abstracts them sellssold up, fraudulently

of such tickets.larceny

theis writ toan for a of habeas bring upThis application corpus,
Eaton, W. Fel-the sentence of J.of James P. underbody imprisoned

aforlows, of the the ofcountya forEsq., justice peace Hillsborough,
tocertain administeredin to answer interrogatoriescontempt refusing
inin in the suitthe of said Eatonsaid justice,him taking depositionby

him; to an-he refusedRailroadof the Concordfavor against having
inthe mannerthe the answers would disclosethatswer groundupon

he to his case.provewhich proposed
vacation, thisofwas made in to one of the justicesThe application

court, the the saidand after notice to Railroad ofConcord application,
himbefore said the was bya justice, adjournedproceedingand hearing

this court.into

Bell, for plaintiff.

Morrison, Clark, for defendant.&Stanley

1857, 1952,the of ch. be wit-J. lawBy parties mayBellows,
stand,nesses, theintroduced be examined-and upon being upon may

issue,to as are torelevant the other witnessesmatters subjectallupon


