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risk,all, that, and thatit,notice to it was at ownwhen used theirthey
the was not liable itscity lor repair.

must bethe of in this case therethe courtUpon findings
plaintiff.Judgment. fur

Farmer.W.P. Eaton v. IsaacState Jamesrel.)(Ex

arelating witnesses,the of and of1858,Under statutes the party may1857 to competency
disclosing the names ofa issue,be in all into to mattersrequired deposition testify except

and provinghis the manner of hiswitnesses case.
or the manner ofthe his witnessesIf declines to because it will discloseanswer, prov-party

not be re-ing it it do he willcase, so,his and thatto the court mayreasonably appears
thediscloseto how that that todoingeltect,state it will have in helestquired be-compelled

stating.facts which the law him fromexcusesvery
unlessdefence,hisstatingA defendant is not excused from what bear ormay upon, support,

in atherefore suitprovinghis the his andease;it will disclose or manner ofwitnesses,
receiving the fare ofagainst in cars forcharging<a conducto! him with therailway money

histhe condition ofpassengers which he has not be to statefor,accounted he may required
weighed evidenceat the and of to be with otherservice,commencement close hisproperty

allegedcause,in even if it be that this of his defense.the is part
in a tend-can see that his of circumstancesthe court answers some link chainIf may supply

re-ing ground,crime,him he will not beto accuse of and he declines answer thatto upon
to make such answer.quired

beenhaving passengera tickets that had oncea of ofIf servant railway corporation custody
it will beand them for his own use,and taken abstracts them sellssold up, fraudulently

of such tickets.larceny

theis writ toan for a of habeas bring upThis application corpus,
Eaton, W. Fel-the sentence of J.of James P. underbody imprisoned

aforlows, of the the ofcountya forEsq., justice peace Hillsborough,
tocertain administeredin to answer interrogatoriescontempt refusing
inin in the suitthe of said Eatonsaid justice,him taking depositionby

him; to an-he refusedRailroadof the Concordfavor against having
inthe mannerthe the answers would disclosethatswer groundupon

he to his case.provewhich proposed
vacation, thisofwas made in to one of the justicesThe application

court, the the saidand after notice to Railroad ofConcord application,
himbefore said the was bya justice, adjournedproceedingand hearing

this court.into

Bell, for plaintiff.

Morrison, Clark, for defendant.&Stanley

1857, 1952,the of ch. be wit-J. lawBy parties mayBellows,
stand,nesses, theintroduced be examined-and upon being upon may

issue,to as are torelevant the other witnessesmatters subjectallupon
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ahowever,be ofthethe adverse party privilegegiving,examined —
examination,cross even himself.if the witness be introduced by.

1858, 2090,the of ch. of a beBy law the maydeposition party
taken, but in it answerhe shall not be to any questiongiving compelled

document,or which wouldthe or ofproduce any answering producing
tend to the titlecriminate himself or his title- to anydisclose property
whereof whichis not material in the course ofto the trial of the action

ishe or to of the witnesses whomdisclose the names byinterrogated,
or the in case.manner which he ownproposes-to prove-his

then,It will be a be called to the standthatperceived, mayparty
;and but,examined in are inthere as other witnesses takinggeneral,

his orcannot his thehe be to disclose witnessesdeposition, compelled
manner in which he own case. The of thisto objectproposes prove-his

is to an of the and theprovision useprevent granted,oppressive power
idea is drawn rules in to whatfrom theapparently chancery applicable
are known as bills.. In where the defendant sets infishing equity, up

inconsistent,his aanswer and not intitle with that of the plaintiff, priv­
it,with he is notity bound-to-discover the evidence of the title under
claims,which he but the to is limited to suchdiscoveryplaintiff’s right

case,material facts as relate to tíre not extendand does to theplaintiff’s
case,manner of the defendant’s or to the evidence whichbyestablishing

2, ;he Joyto andit. Pl. 856­—­9­expects prove Story’s v.Eq. 571­—­
Kekewick, 679, a;2 259,Ves. and note onjr. Wigram Discovery, p.
269.

consideration,These rules are modified the law under so that theby
witness,when a from his titleparty, tois-only protected disclosing prop-

cause,when iterty is not material in the it to be that ifimpliedleaving
material,it be he is not but must as if onanswer the stand.protected,

So, in to taken,the case off whose isrespect thethe-party deposition
disclosingrule is also modified and he is- from the namesonly,protected

whom, which,of the witnesses and inby the-manner tohe-proposes-;
case;his own but is notprove what he him?protected fronntestifyingfo

self knows about it.
both,It will be thatobserved this toprovision, equallyapplies plain-

cannot; doubt;defendants,tiffs and and we think it admit of. a serious
that the of either be taken to'all the matters indeposition may issue-be—

and;them,tween the names- of' witnesses theexcept disclosing manner-
concerned,of his case. farSo as the is itproving would'hard—plaintiff

occur to that thely defendant could not take hisany to all-deposition
the material matters on which his suit is Tofounded. hold.otherwise-
would render this it must be as toprovision nearly Sonugatory. the
defendant, whatever,for the statute makes no distinctioncertainly and.
we sure,no substantial for To beperceive the defence-ground any.

notmay record,have been out the but it oftenspread upon consists-in
a claim,denial of the otherwise,and ifsimple we seeplaintiff’s ob-no

to anjection into the facts which restsinquiry aupon supposed ground
defence,of it be withinprovided kept proper limits.

bill;aSuch have the effect adeposition may discovery,,of inandof
arid,cases where such isdiscovery ofessential out'party- N the;juristthft

YOL. XLYI. 14.
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court, cannotdiction of this or his attendance the witness standupon
secured, it,be athere without be failure of justice.might,

hand, de-the be to favor aOn other courts not inclined fishingwill
bill, that the'an-than a and itmore whenany appearsposition fishing

whom, mannerof a or theswer disclose the witnessesparty bymight
which, case,in to bethe his he pro-to ownparty proposed prove ought

inclined,Indeed, ittected. the court so far aswould be mightstrongly
so, intodo to all in this towaydiscountenance pryproperly attempts

outthe mode makeand manner which the adverse toby expectedparty
his case.

statute, seeand the other weWith these limitations thementioned in
beno reason to that in he maydoubt the aofdeposition partytaking

side,to answer all eitherto the issue onrequired questions relating
much the same as if he the stand.were on

takenbeA arises how far the statement shallquestion of the deponent
hisas that an to discloseanswer the sowouldproof interrogatories put

case;or mannerwitnesses the of his and it has been suggestedproving
that in this it stands the as answers tendingsamerespect upon footing

bemustto criminate the witness. far the that caseHow inanswers
taken, authorities, us itis to some withthe. butopen uncertainty upon

to be understood that if the court the answerseems can see that might
uponwitness,to he willtend criminate the and he declines that ground,

protected, soand the court not it willbe will him to state howcompel
him, thelest in so he would be to verydisclosedoingexpose obliged

that tend to himfact with crime.would charge
time, whether, all thethe the courtAt same will determine under

case, theof the it ofcircumstances that the answerreasonably appears
;him to a criminal and if the answer maywitness may expose charge

testimonyofout a fact that form but a in the chainlinkmaybring single
witness, Foster, 23he bewill v.against Stateprotected.the

Beals,348; Scammon, 90;H. v. 29 v.Janvrin N. H.N. 289—
;Seals, 451,144 H. 412 and412­ Greenl. Evid. sec. notes.

So, us,in to the before if itquestion reasonablyimmediatelyrespect
that the-answer of the will the his wit-disclose names wit­partyappears

case,and manner of his it will donesses the and he states thatproving
so, ef-he not to be to state it will thathow ef­requiredought fully

is,fect, in-for the same reason that is in other case. in­thegiven
deed, cases,.a this,marked in onethebetween the two '.distinction that

¡criminalthe witness criminala his owncase may■one charge, bybe-.exposed
¡from him, the settledextorted istestimony which againstfrom

¡the pecuniarylaw, other, aof the while the to him is merelyinjurypolicy
alone.character These considerations would leadprobably■pecuniary

-latter;caution in the case thanformer in the but we conceiveto greater
torule to both cases the same.be substantiallythe general applicable

us,rulesIn these to the case before it that suittheapplying appears
Railroad,Eaton in theJames R. of isfavor Concord broughtagainst

¡to amount of torecover have been receivedaflarge money alleged by
¡him while as a conductor in the of onacting employment corporation,

Railroad,&the Manchester a of■on Lawrence severalduring period
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receivedIt is it that the defendantyears. understood that is claimed
for,in butthe fares of he failed to accountmoney whichpassengers,

use,to his for tickets fraudulentlyown and also receivedapplied money
of him.disposed by

One inclass of refused to answerwhich the defendantquestions giv-
his the thatat the theing ofrequestdeposition plaintiff’, upon ground

he could not do so the manner in hewithout which proposeddisclosing
to case,his from him a statement ofown was to drawprove designed
the heamount and en-character of the him whenbyproperty possessed

conductor,tered into the at the endservice as such and alsoplaintiff’s
of ; is,that service toand the is reasonwhether therequestion suppose
that the theanswers to this of so discloseclass interrogatories might
names of his witnesses or the manner oí his case.ownproving

The character of the the ofthese onquestions suggests position part
the service,thatplaintiff the time the defendant’s hisofduring proper­

hadty increased anto extent that could not accounted forbe through
his conductor,as such or the results of other businessearnings pursued

him;by evidence,and we can that suchconceive in connection with
evidence to that inhe had received more the carstending prove money
than he for,had accounted be thebymight rightfully weighed jury.
This is Dana, 1settled in & v.distinctly Boston RailroadWorcester

;83­Gray and suchtherefore evidence beRep. might properly regarded
as to the of the case. It is true that the de­relating proof plaintiff’s

defence,fendant’s be,and one ofbranch his that he hasposition, may
no more than be from the results ofproperty might expected legitimate
the case,business in which he was and that the this evi­engaged, being
dence be,would bear the defence. But thishowever wheth­upon may
er defence,the evidence be in of the of thecase orsupport plaintiff’s.
the answer,defendant will be bound to so as he is not torequiredlong

witnesses,disclose case,his or the manner of his and we thinkproving
there is no reason to that his answers to these wouldquestionssuppose
have that theeffect within of the under consideration.provisionmeaning
The is,amount and value of his at these different asproperty periods

seen,we have a of and we aresubject clear thatproper inquiry, quite
a statement of what he notwould him to disclose thepossessed require

witnesses, the,names of his or manner hisof case. If the titleproving
became,of of such an ofany and material inobject inquiryproperty

cause, answer,the he be to awould bound if matter ofalthough de­
fense he would not be to disclose theexclusively, manner inrequired
which he to it.proveproposed

views, Eaton,With these the Mr. was not fromdeponent, protected
the numbered twenty-four,answering interrogatories eighteen, twenty-

nine, thirty, and all to thethirty-one, thirty-two thirty-three, relating
ofstate his at different of to thethese themproperty periods —some

number of men in his and some to the debts due to andemployment
him at the differentby The numbered nine-periods. interrogatories

teen, and in thewhat an-twenty, twenty-five twenty-six, asking way
swers to numbers and disclose hiswould witnesseseighteen twenty-four
and the case,manner of his not if thewere de-proving rightfully put,
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andnumbershad to answer eighteenbeen inponent right declining
in-tonot, not materialnowbut as he was it istwenty-four; we hold

further as to thosequire four interrogatories.
No­ownedhestocksaslts whatnumberedInterrogatory thirty-five

those1, between1852, time, whatvember andand what at the present
andthem, whenthese, andwhat he when heforperiods; boughtpaid

andfor thirty-eightwhat he sold them. thirty-sevenInterrogatories
acre, theandask the what henumber of acres in his farm and paid per

barn, the prin­of hiscost house were built. Uponand and when they
andrightfully put,before these wereciples three questionssuggested,

deponent towereThey putthe was them.not excused from answering
attention tohisascertain the extent and of hisvalue directingproperty,
sameThe mayinquiries.instead ofparticular things making general

thebe said of ownershipnumbered touchingforty-seven,interrogatory
of a of attached in this suit.quantity wool

conclusion, then, is, that, these questionsto answerOur for declining
ofthe disclose the manner provingthat the answers wouldupon ground

issued, thereforethe andcase, the attachment wasdeponent’s properly
the writ of must be refused.habeas corpus

The ofto another classalso declined answerdeponent interrogatories,
would tendanswersboth the stated and because theaboveupon ground

to is the askingcriminate him. these forty-first,interrogatoriesAmong
; so, It isif who.him he had in the and iffree carspassed persons

him aclear that tothe answer to this penaltyquestion exposemight
an-statute, tohe inand therefore wasimposed by justified declining

swer it.
as to theto informationThere are other elicit pur-questions designed

him,chase and whether sold below prices,sale of tickets and regularby
taken byor onceto be obtained upapparently fraudulentlysupposed

hadsold a ticket whichhim and not cancelled. If the conductor had
him, re-office, taken theonce its and had beenperformed by moneyup

if re-the asceived for it must be as on samestanding groundregarded
in a and to be account-ceived the cars him for the fare ofby passenger,

or theof such ticketsed for to his Whether the conversionemployer.
not,them, use, it isorto his own would be larcenyreceived formoney

ofnot thatto for it is that it proofsufficientnecessary inquire, appears
tickets, onethe sale of heat less than mightregular prices,especially

a werelink in chain to that such ticketsof testimony provetending
stolen; to himit tend criminateand therefore his statement that would
must be decisive.deemed

In a conductor and notto the sale of tickets once takenregard up by
cancelled, it it is thebe that when so taken upmay propertysuggested

railroad,the it in trust to beof and the conductor holds cancelledonly,
that,If,and of ho omits tofraudulentlyreturned to the office. instead

it, benefit, stands much the foot-cancel and sells it for his own he upon
conductor,who,of a ticketsthe obtains fromperson bying personating

the to sell for his own use.passengers
ticket,If, then, at the to sella timeintendingthe conductor takes up

it,his and doesbenefit,it for own and omits to canceltherefore actually
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larceny.it,sell him withthere would be forstrong grounds charging
;*ulced, havingbe as themust a servant of corporationregarded

;thema such inof tickets and nomerely charge —andspecial property
use,ownan them to histherefore abstraction of them and ofconverting

564-70, andP.would be 1 Hawk. P. East’sC. 135­—­6: C.larceny.
162,cited; 599-604; sec.cases 3Evid. Evid.Roscoe’s Cr. Greenl.

664;;and v.Law,cited­ Statecases Wharton’s Am. Cr. 3d Ed. 662­—­
Watson, 41 N. H. 533.

histoWhere a ofclerk or servant takes a bill belongingexchange
use,master, it his ownthe todiscounted and convertsgets proceeds

bill,this held had authoritywas to be of the the clerkthoughlarceny
Leach,567,to 2Case,discount 2 P.bills. East. C.Chipchase’s

; Law,699­ Wharton’s Am. Cr. 3d Ed. 664.
558,Watts, checkIn av. 1 Law & cancelledRegina Eq.Eng.

clerk, itwhich the of a whose dutyhad come into hands the prisoner,
was it was unlaw-to hold for the of the insurancedirectors company,

him, its ultimateit was that reachedabstracted and heldfully by having
directors,destination, theit must be to in the ofdeemed be possession

and of clerk and notthe act the was embezzlement.larceny
us, anIn case does tothe before there hot opin-enough justifyappear

theseion that answers toon this but we can see the ques-point, readily
tions the to a criminalexpose deponent prosecution.might

are, therefore, re-of that he not to have beenWe the opinion ought
in-to the toanswer numberedquired forty-sixforty-oneinterrogatories

clusive.
others,But, the was in him to answeras right requiringmagistrate

the of must bethe for writ habeas denied.corpusapplication

Henry of J.B. SarahAtherton, McQuestenAdministrator
Georgev. McQuesten.

it was thatheld1860,fifth ofto the wife the JulyWhere bank stock was transferred on day
actthe ofnot affectedright Julyto to waspossessionthe marital reduce it byhusband’s

thatand thereforefirst thatAugustnot until of1860, as that act did take effect4, year;
common law.rules of thethein the was to be determinedthe husband’s interest stock by

having re-withoutand diedafterwardswife,in the husband survived thecase,sucliWhere,
owedwife,of the whothe administratorit was held thatduced the stock into possession,

against the husband’sdebts,no maintain an action for this stock representative.could not
stock,to theon of the husband was entitledwife, absolutelythe death thealso, that,Held

in hissubject vestedand death this interestto her that on liisdebts, rep-only subsequent
resentative.

Head Bankthe Indianstock offor ten shares in theTrover, capital
of Decem-the 20thto have converted the defendant onbeen byalleged

ber, 1864, death of the intestate.after the


