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notice to all, that, when they used it, it was at their own risk, and that
the city was not liable for its repair.
Upon the ﬁndm(ra of the court in this case there mast be
Judgment fur plaintiff.

Srare (EX rpL.) James P. Earon ». Isaac W. Faruuz,

Under the statutes of 1857 and 1858, relating to the competency of witnesses, a party may
be required in a deposition to testify to all matters in issue, except disclosing the names of
his witnesses and the manner of proving his case.

If the party declines to answer, because it will disclose his witnesses or the manner of prov-
ing his case, and it rensonably appears to the court that it may do so, he will not be re-
quired to state how jt will hayve that effect, lest in doing that he be.compelled to disclose the
very facts which the law excuses him from stating.

A. defendant is not excused from stating what may bear upon, or suppmt his defence, unless
it will disclose bis witnesses, or the manner of proving his case; and therefore in a suit
against & railway C()nd\lbtof charging him with receiving money in the cars for the fare of
passengers which he has not accounted for, he may be required to state the condition of his
property at the commencement and close of his service, to be weighed with other evidence
in the cause, even if it be alleged that this is part of his defense.

If the court ean see that his answers may supply some link in a chain of circumstances tend-
ing to accuse him of crime, and he declines to answer upon that ground, he will not be re-
quired ro make sach answer,

If o secvant of a railway corporation having custody of passenger tickets that had once been
sold and taken up, fraudualently abstracts them and sells them for his own use, it will be
larceuy of such tickets.

Tors is an application for a writ of habeas corpus, to bring up the
body of James P. Katon, imprisoned under the sentence of J. W. Fel-
lows, Esq., a justice of the peace for the county of Uillsborough, for a
contempt in refusing to answer certain interrogatorics adininistered to
him by said justice, in taking the deposition of said Iiaton in the suitin
favor of the Concord Railroad against him; he having refused to an-
swer upon the ground that the answers would disclose the manner in
which he proposed to prove his case.

The application was made in vacation, to ouc of the justices of this
court, and after notice to the Concord Railroad of the said application,
and a hearing before said justice, the proceeding was adjourned by him
into this court.

Bell, for plaintiff.
Morrison, Stenley & Clark, for defendant.
Brrrows, J. By the law of 1857, ch. 1952, parties may be wit-

nesses, and upon being introduced upon the stand, may be examined:
upon all matters relevant to the issue, as other witnesses are subject to

.
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be examined—giving, however, the adverse party the privilege of a
cross examination, cven if the witness be introduced by himself.

By the law of 1858, ch. 2090, the deposition of a party may be
taken, but in giving it he shall not be compelled to answer any question
or produce any document, the answering or producing of which would
tend to criminate himself or disclose his title- to any property the title
whereof is not material to the trial of the action in the course of which
he is interrogated, or to disclose the names of the witnesses by whom
or the manner in which he proposes-to prove-his own case.

It will be perceived, then, that a party may be called to the stand
and examined there in general, as other witnesses are; but, in taking
his deposition, he cannot be compelled to disclose his witnesses or the
manner in which he proposes to prove-his own case. The object of this
provision is to prevent an oppressive use of the power granted, and the
idea is apparently drawn from the rules in chancery applicable to what
are known as fishing bills.. In equity, where the defendant sets up in
his answer a title inconsistent. with that of the plaintiff, and not in priv-
ity with i¢, he Is not bound: to-discover the evidence of the title under
which he claims, but the plaintiff’s right to discovery is limited to such
material facts as relate to the plaintiff’s case, and does not extend to the
manner of establishing the defendant’s case, or to the evidence by which
he expects to prove it. Story’s Eq. Pl. 571-2, and 856-9; Joy v.
KHekewick, 2 Ves. jr. 619, and note a; Wigram on Discovery, p. 259,
262,

These rules are modifiad by the law under consideration, so that the
party, when a witness, is-only protected from disclosing his title to prop-
erty when it is not material.in the cause, leaving it to be implied that if
it be material, he is not proteeted, but must answer as if on the stand.

So, in respect to the case of the-party whose deposition is taken, the
rule is also modified and he is. only protected from disclosing the names
of the witnesses by whom, and the- manner in which, he proposessto
prove his own case ; but is not protested fromitestifying:to what he hims
self knows about it.

It will be observed that this provision. applies equally to both. plain--
tiffs and defendants, and we think it cannot: admit of a serious doubt:
that the deposition of either may be taken to.all the matters in issue-be--
tween them, except disclosing the names of witnesses and: the manner-
of proving his case. So faras the plaintiff is concerned, it wonld hard--
Iy occur to any that the defendant could not take his deposition to all:
the material matters on which his suit is founded. To hold. otherwise-
would render this provision nearly nugatory. So it must be as to the
defendant, for the statute certainly makes no distinction whatever, and.
we perceive no substantial ground for any. To be sure, the defence-
may not have been spread out upon the record, but it often consists.in
a simple denial of the plaintiff’s claim, and if otherwise, we see no ob-
jection to an inquiry into the facts upon which rests a supposed ground
of defence, provided it be kept within proper limits.

Such a deposition may have the effect of & bill of discovery,. and in.
cases where such discovery is essential ang the party-is. ong of the juris-~
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diction of this court, or his attendance upon the witness stand cannot
be secured, there might, without it, be a failure of justice.

On the other hand courts will not be inclined to favor a fishing de-
position any more than a fishing bill, and when it appears that the ‘an-
swer of a party might disclose “the Witnesses by whom, or the manner
in which, the party proposed to prove his own case, he ought to be pro-
tected. Indeed, the court would be strongly inclined, so far as it might
properly do so, to discountenance all attempts in this way to pry into
the mode and manner by which the adverse party expected to make out
his case.

With these and the other limitations mentioned in the statute, we see
no reason to doubt that in taking the deposition of a party he may be
required to answer all questions relating to the issue on either side,
much the same as if he were on the stand.

A question arises how far the statement of the deponent shall be taken
as proof that an answer to the interrogatories put would so disclose his
witnesses or the manner of proving his case ; ; and it has been suggested
that in this respect it stands upon “the same footing as answers tending
to criminate the witness. How far the answers in that case must be
taken, is open to some uncertainty upon the. authorities, but with us it
seems to be understood that if the court can see that the answer might
tend to oriminate the witness, and he declines upon that ground, he will
be protected, and the court will not compel hiwn to state how it will so
expose him, lest in doing so he would be obliged to disclose the very
fact that would tend to charge him with crime.

At the same time, the court will determine whether, under 2H the
circumstances of the case, it reasonably appears that the answer of the
witness may expose him to a criminal charge; and if the answer may
bring out a fact that may form but a smtrle link in the chain of testi-
mony against the witness, he will be protected State v. Foster, 23
N. H. 348 Janvrin v. Scammon, 29 N. H. 289-90; Carter v.
Beals, 44 N. H. 412; 1 Greenl. Evid. scc. 451, and notes.

So, in respect to the question immediately before us, if it reasonably
appears that the answer of the party will disclose the names of his wit-
nesses and the manner of proving his case, and he states that it will do
50, he ought not to be required to state fully how it will have that ef-
fect, for the same reason that.is given :in the other case. There is, in-
.deed, between the two cases,.a marked .distinction in this, that in the
«one case the witness may be-exposed to a:wcriminal charge, by his own
testimony unwillingly extortedl sfrom him, which is against the settled
policy of the law, whileiin:the other,+the injury to him is merely of a
pecuniary character alone. These considerations would probably lead
to greater caution.in-the former case than in the latter ;- but we conceive
the general rule applicable to both cases to be substantially the same.

In applying these rules to the case before us, it appears that the suit
against James P. Haton in favor of the Concord Railroad, is brought
#o recover aflarge amount of money alleged to have been received by
thim while acting as a conductor in the employment of this corporation,
wen the Manchester & Lawrence Railroad, during a period of several
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years. It is understood that it is claimed that the defendant received
money in the fares of passengers, which he failed to account for, but
applied to his own use, and also received money for tickets frandulently
disposed of by him.

One class of questions which the defendant refused to answer in giv-
ing his deposition at the request of the plaintiff, upon the ground that
he could not do so without disclosing the manner in which he proposed
to prove his own case, was designed to draw from him a statement of
the amount and character of the property possessed by him when he en-
tered into the plaintiff’s service as such conductor, and also at the end
of that servicé ; and the question is, whether there is reason to suppose
that the answers to this class of interrogatories might so disclose the
names of his witnesses or the manner of proving his own case.

The character of these questions suggests the position on the part of
the plaintiff’ that during the time of the defendant’s service, his proper-
ty had increased to an extent that could mnot be accounted for through
his earnings as such conductor, or the results of other business pursued
by him; and we can conceive that such evidence, in connection with
evidence tending to prove that he had received more money in the cars
than he had accounted for, might rightfully be weighed by the jury.
This is distinctly settled in Boston & Worcester Razlroad v. Dana, 1
Gray Rep. 83 ; and therefore such evidence might properly be regarded
as relating to the proof of the plaintifi"s case. Itis true that the de-
fendant’s position, and one branch of his defence, may be, that he has
no more property than might be expected from the legitimate results of
the business in which he was engaged, and that being the case, this evi-
dence would bear upon the defence. But however this may be, wheth-~
er the evidence be in support of the plaintifi’s casc or of the defence,
the defendant will be bound to answer, so long as he is not required to
disclose his witnesses, or the manner of proving his case, and we think
there is nu reason to suppose that his answers to these "questions would
have that effect within the meaning of the provision under consideration.
The amount and value of his property at these different periods is, as
we have seen, a proper subject of inquiry, and we ave quite clear that
a statement of what he possessed would not require him to disclose the
names of his witnesses, or the, manner of proving his case. If the title
of any of such property became an okject of inquiry and material in
the cause, he would be bound to answer, although if a matter of de-
fense exclusively, he would not be required to disclose the manner in
which he proposed to prove it.

With these views, the deponent, Mr. Eaton, was not protected from
answering the interrogatories numbered cighteen, twenty-four, twenty-
nine, thirty, thirty-one, thirty-two and thirty-three, all relating to the
state of his property at these different periods—some of them to the
number of men in his employment and some to the debts due to and
by him at the different perieds. The interrogatories numbered nine-
teen, twenty, twenty-five and twenty-six, asking in what way the an-
swers to numbers eighteen and twenty-four would disclose his witnesses
and the manner of proving his case, were not rightfully put, if the de-
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ponent had been right in declining to answer numbers eightcen and
twenty-four ; but as we hold he was not, it is now not material to in-
quire further as to those four interrogatories.

Interrogatory numbered thirty-five asks what stocks he owned No-
vember 1, 1852, and what at the present time, and what between those
periods ; what he paid for these, when he bought them, and when and
for what he sold them. Interrogatories thirty-seven and thirty-cight
ask the number of acres in his farm and what he paid per acre, and the
cost of his house and barn, and when they were built.  Upon the prin-
ciples before suggested, these three questions were rightfully put, and
the deponent was not excused from answering them. They were putto
ascertain the extent and value of his property, directing his attention to
particular things instead of making general inquirics. The sawme may
be said of interrogatory numbered forty-seven, touching the ownership
of a quantity of wool attached in this sunit.

Our conclusion, then, is, that, for declining to answer these questions
upon the ground that the answers would disclose the manner of proving
the deponent’s case, the attachment was properly issued, and therefore
the writ of habeas corpus must be refused.

The deponent also declined to answer another class of interrogatories,
both upon the ground above stated and becanse the answers would tend
to criminate him. Among these interrogatories is the forty-first, asking
him if he had passed persons free in the cars; and if so, who. It is
clear that the answer to this question might expose him to a penalty
imposed by statute, and therefore he was justified in declining to an-
swer it.

There are other questions designed to elicit information as to the pur-
chase and sale of tickets by him, and whether sold below regular prices,
apparently supposed to be fraudulently obtained or once taken up by
him and not cancelled. If the conductor had sold a ticket which had
once performed its office, and had been taken up by him, the money re-
ceived for it must be regarded as standing on the same ground as if re-
ceived in the cars by him for the fare of a passenger, and to be account-
ed for to his employer. Whether the conversion of such tickets or the
money received for them, to his own use, would be larceny or not, it is
not necessary to inquire, for it is sufficient that it appears that proof of
the sale of tickets, especially at less than regular prices, might be one
link in a chain of testimony tending to prove that such tickets were
stolen ; and therefore his statement that it would tend to criminate him
must be deemed decisive.

In regard to the sale of tickets once taken up by a conductor and not
cancelled, it may be suggested that when so taken up it is the property
of the railroad, and the conductor holds it in trust only, to be cancelled
and returned to the office. If, instead of that, he fraudulently omits to
cancel it, and sells it for his own benefit, he stands much upon the foot-
ing of a person who, by personating the conductor, obtains tickets from
the passengers to sell for his own use,

If, then, the conductor takes up a ticket, intending at the time to sell
it for his own benefit, and therefore omits to cancel it, and does actnally
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sell it, there would be strong grounds for charging him with larceny.

7 indeed, must be regarded as a servant of the corporation having
mercly a charge of such tickets and no special property in them ;—and
therefore an abstraction of them and converting of them to his own use,
would be larceny. 1 Hawk. P. C. 185-6; East’s P. C. 56470, and
cases cited ; Roscoe’s Cr. Evid. 599—-604; 3 Greenl. Evid. sec. 162,
and cases cited ; Wharton’s Am. Cr. Law, 3d Ed. 662-664; State v.
Watson, 41 N. H. 533.

Where a clerk or servant takes a bill of exchange belonging to his
master, gets it discounted and converts the proceeds to his own use,
this was held to be larceny of the bill, though the clerk had authority
to discount bills. Chipchase’s Case, 2 East. P. C. 567, 2 Leach,
699 ; Wharton’s Am. Cr. Law, 3d Ed. 664.

In Regina v. Waits, 1 Eng. Law & Eq. 558, a cancelled check
which had come into the hands of the prisoner, a clerk, whose duty it
was to hold it for the directors of the insurance company, was unlaw-
fully abstracted by him, and it was held that having reached its ultimate
destination, it must be deemed to be in the possession of the directors,
and the act-of the clerk was larceny and not embezzlement.

In the case before us, there does not appear enough to justify an opin-
ion on this point, but we can readily see that the answers to these ques-
tions might expose the deponent to a criminal prosecution.

We are, therefore, of the opinion that he ought not to have been re-
quired to answer the interrogatories numbered forty-one to forty-six in-
clusive.

But, as the magistrate was right in requairing him to answer others,
the application for the writ of Zabeas corpus must be denied.

Hexey B. ATHERTON, ADMINISTRATOR OF SARAE J. MOQUESTEN
v. Gzor¢E McQUESTEX.

Where hank stock was transferred to the wife on the fifth day of July 1860, it was held that
the husband’s marital right to reduce it to possession was not affected by the act of July
4, 1860, as that act did not take effect until August first of that year; and therefore that
the husband’s interest in the stock was to be determined by the rules of the common law.

Where, in such case, the husband survived the wife, and afterwards died without having re-
duced the stock into possession, it was held that the administrator of the wife, who owed
no debts, could not maintain an action for this stock against the husband’s represeatative.

Held also, that, on the death of the wife, the husband was entitled absolutely to the stock,
subject only to her debts, and that on his subsequent death this interest vested in his rep-
resentative.

TROVER, for ten shares in the capital stock of the Indian Head Bank
alleged to have been converted by the defendant on the 20th of Decem-
ber, 1864, after the death of the intestate.




