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not, wedoesThe fact that the tenant is answerable for the injury
think, Wherefurnish reason for such doctrines.an adequate sanctioning

theais stranger,waste committed down timber trees byby cutting
themlandlord; takein them at once to the and he maypassesproperty

inthem; be noor maintain for and there cantrover surely propriety
nohasfor hethat the tenant also could have the same remedy,holding

in them.whateverproperty
If for the injurythe been to the landlordtenant compelled satisfyhas.

then,over, but, wea untilthird he hishaveby may remedyperson,
to thethink he must be confined to for the possession.injurydamages

carriers, fac-This case-is unlike the cases of in the hands ofgoods
theirtors,, for them toand areother whowharfingers agents, responsible

to lands andof the different rules which goods.because applyprincipals,
tenant, and thethe a his interestthe of lands in ofIn case possession

andof are marked andinterest the landlord easily separated;distinctly
whileremediesto either there are and distinctfor injuries appropriate

distinction; suchis, andin noin to there suchgoods general,respect
tres-the to the fact of that eitheris the effect lawby possession'given

maintained one whoor trover be deprivesmay againstpass wrongfully
as the ultimate title.of toanother such without any injurypossession

this, authorities, arethe so far as we have any, opposedBut beyond
to in-an theclaim of the tenant to recover for injuryto the damages

landlord;first and there is inuntil he has satisfied the nothingheritance
carriers, and others inin to suitsthe of the law respect bystate agents,

itthat us to extend to a case like theof would inducegoods,possession
present.

think, therefore, must setthat on this the verdict be asideWe ground
toof the nominalreduce the amount verdictunless willplaintiff

damages. ^

Benjamin Henry Ad­R. Hall & P.E. Hall v. Eliza Hall,

ministratrix.

general right toa the redeem ato is a for who claimsA bill in redeem partyremedyequity
givescases amortgage, is the in certainand not whichstatute, remedy bysuperseded by

petition.
a in to redeemof is out cf maintain billan who mayThe owner possession, equityequity,

notwithstanding aagainst mortgagee the tenant in the of writthe and pendencypossession,
mortgagee against the tenant inof theentry possession.by

allegationenjoinednot an in thatthe suit at law he the bill theBut, ease,in such will upon
larger largermortgagee judgmentsum, and to take a sumclaims a conditional forproposes

mortgage.legally due on thethan is and-equitably

theBill contained statements: Onin whichEquity, following
1858, to E.the 18th of E. Hall CharlesFebruary, Henry mortgaged
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Hall, $1000,Exeter,land in to that date forsecure a note ofpromissory
demand,to theE. on Onpayable Charles Hall with interest annually.

$100,1851,of and onR. Hall E. Hall5th CharlesJuly, Henry paid
the 1852,7th of thatfor interest on$100another sum ofSeptember,

andnote another of the same date.
Hall,At and father ofafter the execution of the Kinsleymortgage,

Háll, Hall,E. Hall,Charles R. and E. theHenry Benjamin plaintiff,
wife,with asmother,his their thetogether premisesoccupied mortgaged

March,a homestead without title and at sufferance. the 21st ofOn
1856, the M.of in the land was sold toequity Beekley,S.redemption

$2300,■for on an execution R. Hall.recovered himby Henryagainst
the execution,of that and after theAfter and both beforeissuing

sale, E.were between E. Hall andnegotiations BenjaminCharleshad
Hail, the to effect thean whichplaintiff, by mortgagedarrangement

should be of afrom into the handspremises prevented stranger,passing
and their circumstances, turnedwho were in benarrowparents, thereby

doors;out of and it was the andbetweenthereupon plaintiffagreed
Charles E. thatHall the ofshould theplaintiff' equity redemp-purchase
tion lived,and allow their to while withoutparents they any pay-occupy

rent,ment of and that Charles E. to his mort-Hall should forbear enforce
debt,and claim no interest on his father mother orgage, while his and

either of them lived.
In of thispursuance the on the 3d ofagreement, plaintiff, Septem-

ber, 1857, $2330.00,the of and al-forpurchased equity redemption
lowed their to without tillrent the death of their moth-parents occupy
er, about bill,two before the of the theiryears and then allowedfiling
father, Hall, to till death,his the com-Kinsley beforeoccupy shortly
mencement of this suit.

E.Charles Hall Hall,never called on the nor R.on Henryplaintiff,
for interest on theany note secured the nor endeavored inby mortgage,

to enforce hisany theway since the ofmortgage plaintiff’s purchase
and no interest has beenequity, Charles E. Hall oftenpaid. expressed

a,his to the forgratitude aided to theirplaintiff having procure parents
home, and his in the that ob-interest on his note forhappiness giving
ject.

1862,Charles E. Hall October,died on the 9th of theand .defend-
ant, Hall, widow, estate,Eliza P. his and the hasadministratrix on his

a ofwrit R.brought Hall to theentry Henry recoveragainst mortgaged
Court,suit atwhich law is inpremises, the _Judicialpending Supreme

and defendant,in that suit Hall,the Eliza P. seeks and holdto recover
for the amount of the note secured fromthe and interestby mortgage,
date, in violation of the said anilbetween the Charlesagreement plaintiff

Hall,E. and without on thethe made as aforesaidallowing payments
note.

The plaintiff is and due on saidready desirous to the balancepay
note, which are less$1306.00is and the costs of the suit at law which

and,;$20.00than of1865,on the 25th of thebefore filingJanuary,
bill,the to ac-$1330.00,tendered the administratrix declinedwhich she
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her,and hascept, for whenthe in the hands of his solicitorsamelodged
she will take it.

The doc-defendant, Hall, andEliza P. has herin paperspossession
uments, in thewhich setand thecontain are evidence of agreement up
bill, and fromhas herself full of same communicationthe byknowledge
her deceased husband or otherwise.

redeem, a dis-account,for a foran leave toPrays for fordiscovery,
of the atsuitand an thecharge law.injunctionmortgage, against

There was a demurrer to the bill.

Small, for the plaintiff.

Christie & for the defendants.Jxingman, >

Perley, ownclaims toC. The the whoJ. bill is brought by party
the of thethe ofequity mortgageeadministratrixredemption against
and totender,the tenant in the sumIt a of allegedstatespossession.

due,be thedue, thatfor a a decreeof the amount forprays liquidation
administratrix for an injunc-idease the a andformortgage, discovery,
tion the suit at The raises the questionlaw. demurreragainst general

thewhether bill cambe maintained.
aThe tostatute has redeemthat the thewhoprovides rightparty,

or due and applytender the amountmortgage, may may thereuponpay
296,for a St.by petition decree of and other relief. Com.discharge

see. an ac­And5. statute demandanother of the he mayby provision
count, rendered,account,account,and if heno a false is may applyor

ato these casesby In bothpetition have the amount due ascertained.
bill in statute. Wen­be substituted for theequity bymay givenpetition

404,Bank,dell v. The 416,9 N. H. 417.
statute, dueIn if the sumcases,these theforspecially byprovided

demand,was tendered, ona not renderedor true account waslegally
the stat­underthere can be no foreclosure proceedingspending regular

tendered, as iscase,ute. In the wasif the sum duepresent legally
thereabill,stated in the forthe bill substituted petition,being projierly

can be no this is Wen­foreclosure»of suitthe while pending.mortgage
Bank,dell v. The qua supra.

account, thinkwetender, of anEven if no and demandthere were no
maintained,that these pro-the bill to and that specialredeem bemight

in byequityvisions of our remedystatute do not the generalsupersede
isredeem,bill to the foreclosure suspendedthatthe difference being

and thewhen is plaintiffthe the statutecourse out pursuedpointed by
of the prayeris found to not herehave been in We do speakthe right.

for a be maintained independentlyas we think the billdiscovery might
dis-bemustof demurrerare, therefore,that. that theWe of opinion

allowed.
be refused.mustat lawThe suitfor theinjunction prayed against

ofstatementstheThe debt assecured the byby appearsmortgage,
certainof abill, tenderthe thehas The billnot been allegespaid.

interest, ap-whichsum, that theand tosets a showverbalup contract
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to be due the should not bepears written contract of theby mortgagor,
and hisasks that the notpaid, shall be to prosecutemortgagee enjoined

suit at law for inof until the matterthepossession mortgaged premises
shall be isdispute settled the in this bill. The billby brought,litigation

not it,the aby who owes the is to but bydebt and boundparty pay
of the for thepurchaser out of and not accountableequity, possession,

rents, who intime,abandon claim after a decreemay his at evenany
suit,this and ten-leave the the land. Theto his onsecuritymortgagee

der, made,it to the sum ten-have been is no foradmitting security
dered; control,for the tendered is to the andmoney subject plaintiff’s

be atmay time and oth-from the hands of his solicitorany withdrawn
erwise appropriated.

Then, the land but inin not of thisagain, being plaintiff,possession,
that of another foran suittheparty, injunction mortgagee’sagainst

would be of the in-.possession no to this so far asplaintiff,advantage
come of the land is would be asconcerned. In that it certainlyrespect
well for the that and whothe takeplaintiff should possession,mortgagee
would be Nor,bound ifto debt.the income on theapply mortgage
the correct,statements theplaintiff’s are will by mortgageepossession

to foreclosure,theoperate for ifof the as aprejudice plaintiff: respects
his statements true,are thethe foreclosure will be duringsuspended

of this bill.pendency
There is no in or-for an the suit at lawnecessity injunction against

der to all thethe for even ifprotect plaintiff’s byrights; possession
case,him,would be had amortgagee to and theprejudical plaintiff

which showed that thethe was not entitled to bypossession,mortgagee
well State,established his in-in this onthepractice plaintiff showing
terest would be v.admitted to defend in name of the tenant.the Child
The Works,Powder were as to45 N. H. 547. And if the-question
the rule,amount of the makeconditional he under themight,judgment,

have,case,himself court,to the wouldand the m thatparty inquiry,
statute,under our all the mattersthe and to allowequitablepowers, legal,

set in this suit thatup would have bill inthey by equity.
But the condition-can have no interest in the amount of theplaintiff

al unless he to themakes himselfjudgment, inquiry,voluntarily party
fixed;in which the amount is for it is to elementary principlescontrary

that one should decree in abe bound or oraffected anyby judgment
which,statute,suit to which he is not a and there is in ournothingparty;

construction,fair that the condi-by can be understood to intendany
tional but thein a a shall bindwrit of onjudgment anyentry mortgage

to the suit.parties
thereWhen the tenant to thevoluntarily yields mortgageepossession

is no suit,need notified ac­of a andfor voluntarily yieldedpossession,
statute, suitto taken afterthe has the assame effectcording possession

process.and inunder is toThe of the suit the mortgageeobject put
heaunder virtue ofhis that year’spossession by possessionmortgage,

sameforeclose, are themay of hisbut the nature and effect possession
428; Hid­Bellows,in both v.cases. 4 N. H. Gilmanv.Kittredge ­

40;den, 30; Clement,5 N. H. v.H. 11. N. CouchDowner v.
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heStevens, byis in process37 H.N. 169. When the mortgagee put
re-iswhichthedoes not undercontinue to hold process,possession

thecourt, does where posses-turned into as hebut under his mortgage,
suit, brings-which hesion is In thetaken consent withoutby process.

a fore-to obtain establishingthere is no decree orpossession, judgment
re-isa yearforclosure. The asame evidence of continued possession

theas case wherequired posses-in case an inof underentry process,
sion is ayielded without suit.

theto payThe statute months afterthe tenant two judgmentgives
turned, himtodebt orderbefore he In givecan be out of possession.

betothe amount paidbenefit this is that theof it necessaryindulgence,
statute, there-Theshould bo settled is rendered.when the judgment

course,is, offore, inthis The tenantfor possessionprovides liquidation.
issuit; renderedto that thethe he is instructed to seeparty judgment

this,far asdue; it,for at least sothe isamount and he boundjust by
otherwisethat the must beamount of the paid,'-judgmentconditional

The liquida-months.execution will issue at of the twothe expiration
of thetion toof reference the executionthe amount due is made in

; theishethe is out ofwhich tenant turnedby possessionjudgment,
amount'due, that isthedefendant to the suit. The courtparty adjudge

be-sum,to is aa for that which judgmentrendersay, they judgment
suit,to as a againsttween the that and cannot operate judgmentparties

the liquidatedindeedother interestedany mayparty. Anybody pay
is noth-but thereamount and the of theexecution judgment:prevent

statute, we canfromin in the whichthe or the ofobjecting language
rule, rea-on obviousthat to the foundedinfer the intention was violate

can beto asons of thethat none but parties judgmentnatural'justice,
orbound affected it.by

withouttheThere are for allother remediesample plaintiff’s rights
the of to the for obtaininginterference equity legal processintercept

beof the and the wouldconsequences¡possession mortgaged premises;
-mischievous, of or toif a third out claimingperson possession, having

underanhave interest in the of withoutequity redemption, proceeding
statfite, could,the need ofa bill in and theequity,by bringing alleging

a the toembarrass and obstruct the statutebydiscovery, remedy given
a beenwho is out of a which hasheld remedy,mortgagee possession;

convenient, and,hitherto found as infor-and so far havewecheap any
mation, safe allfor parties.

overruled;Demurrer refused.injunction


