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" The cireumstances of this case are peculiar, and such as to justify the
imposition of conditions which ordinarily would not be imposed ; with-
out those conditions the allowance of the amendment might arm the
plaintiff with a power over the society, that might be oppressively used,
and in a way that we could not contemplate without pain, especially as
we perceive no evidence of bad -faith in setting up for the society the
contract contained in the deed, and when, also, we consider that, under
the deed of A. & A. Wilder, 'the plaintiff could himself make no val-
uable use of that portion of the seven feet strip of land now occupied
by this church edifice.

°

Epayunp NeasnL v, GueBerT LEWIS & ALS.

The statute of July 4, 1861, providing that no alteration of existingschool districts shall be
made without previous written recommendation of the selectmen and the superintending
school committee, applies to the case where all the existing districts are altered at the same
time, or the town s districted anew; the object of the law being to prevent the hasty and
improvident alteration by the town of existing districts, upon the application of interested
parties.

And it was Jeld that the action of the superintending school committee and the selectmen
should be had directly upon all the alterations proposed to be made, previous to the action
of the town, and that the duty of these officers could not be delegated to the town or any
other tribunal.

Case for illegally assessing a tax against the plaintiff, in the town of
Unity.

At a town meeting in the town of Unity, held for the purpose, on
November 6, 1860, ‘the following votes were passed :

Voted, That the town be re-districted into school districts, for the
purposes of schooling.

Voted, That the selectmen be the committee to re-district the town
into school districts, and report at the next annual meeting.

At the next annua.l meeting of the voters of the town, held March
12, 1861, the selectmen, as suoh committee, made their report, recom-
mending ch‘mo es in the boundaries of all the districts of the town, as
they. had up to that time been constituted, and defining the boundaries
of each as recommended.

On the said day, and before action was taken by the town upon this
report, the following papers were drawn up and signed, and are record-
ed in the records of the town, to wit:

The undersigned would recommend an alteration in the boundaries of
the several school districts, in the town of Unity, agreeably to a vote
passed by said town, the sixth day of November, 1860. -

Umty, March 12, 1861.

(Swned ) Josgrpr M. Prrxins,
Superintending School Commitice.
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The undersigned recommend an alteration in the several school dis-
tricts in the town of Unity, agreeably to a vote passed by said towxn, the
sixth day of November, 1860.

Unity, March 12, 1861.

(Signed,) ‘Harvey Huxroox,
Rawsom Sevmrys,
SELEM SLEEPER,
Belectmen of Unity.

It was then voted to amend the report of the committee, by changing
the boundaries of District No. 11, as recommended by said report ; af-
ter Whlch the meeting was adjourned to March 27th, at which time, on
motions made by different individuals, it was voted to amend the report
. of the committee, by changing the boundaries, as recommended, of Dis-
triets Nos. 8, 4, 5, 6, 7, 10 and 12.

The boundaries of District No. 3 were so altered from the recommen-~
dation of the committee as to exclude from said district the territory of
eight several farms which were within this district as recommended by
the committee, while it added no territory not included in it by said re-
commendation ; and District No. 7 was so altered from the recommen-
dation of the committee as to leave inm said district only the farm of
Ransom Severns. Successive votes were then passed to adopt the ve-
port.of the committee with respect to those several districts as amended.
After which a vote was passed to adopt the report of the committee as
amended.

District No. 3, as constituted by the above proceedings, held a meet-
ing on the 10th of April, 1862, and voted to unite with District No. 7,
for purposes of schooling, by a two-thirds vote of all the legal votersin
the district ; and about the same time, at a meeting of District No. 7,

as thus constltuted (so far as a meeting of such a district conld be
beld,) it was voted by said Severns to unite with said District No. 3
for purposes of schooling.

On the 30th of April, 1861, in pursuance of a warrant posted for the
purpose, said Districts Nos. 8 and 7, as constituted by all the above pro-
ceedings, held a meeting at which the following votes were passed, to
wit:

Voted, To build a new school house and necessary out-buildings, and
furnish the same.
Voted, To raise the sum of six hundred dollars for said purpose.

Upon the two last mentioned votes the defendants, being sclectmen of
the town of Unity, assessed a tax upon the .polls and estate of the in-
habitants of said Districts Nos. 8 and 7, among whom was the plaintiff,
whose tax, as thus assessed, was $16. 82 which being by them commit-
ted to the collector of taxes for the town, he in due fonn of law adver-
tised, and on the 25th of October, 1862, sold the real estate of the
plaintiff for the amount of said tax and costs, being ten dollars, amount-

ing in the whole to $26.82, to redeem Whlch the Plaintiff aftelwards
pa1d to said collector the sum of $26.82.

It is agreed that judgwent shall be rendered for the plaintiff or de-
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fendant, according to the opinion -of the court, upon the foregoing state~
ment of facts, unless either party shall elect to go to trial upon the
facts, in which event the case is to be discharged.

Burke & Wait, for plaintiff.

The alteration of the school districts, as made, has not the recom-
mendation either of the superintending school committee or selectmen
of the town. Districts Nos. 3 and 7 therefore, were not either of them
legally constituted, and could not vote to unite, or, separately or united-
ly, legally vote to raise money. The tax assessed was, therefore, ille-
gal. Act of July 4, 1861, Pamphlet Laws, chap. 2507, p. 2456.

QOushing, for defendant.

L. The statute requiring the approval of the superintending commit-
tee, applies merely to partial alterations in the limits of particular dis-
tricts, and not to the districting of the entire town. By re-districting
the town all the existing districts were destroyed and a new system of
districts adopted. The statute above alluded to cannot be held by im-
plication to repeal the other statute empowering towns to district them-
selves.

IT. The report of the commistce and the selectmen was sufficiently
given.

III. It does not appear that the plaintiff has suffered any damage.
It appears by the case that the forms of a sale had been gone through
with, but if the assesstnent of the tax was unlawful, the proceedings
were void, and the plaintiff was under no necessity to redeem. Insuch
case his payment would be merely voluntary.

The plaintiff’s possession has not been interfered with, and he wasnot
obliged to pay in order to recover or regain possession. No case has
been cited to show that the mere act of unlawfully assessing a tax is
actionable unless some damage has been otcasioned by it. '

Brrrows, J. The case turns upon the construction of the law of
July 4, 1861, Pamphlet Laws, ch. 2507, which provides that towns
may be divided into school districts and their imits defined, and from
time to time altered as convenience may require, by vote of the town;
“provided that no alteration of existing districts shall be made without
previous written recommendation of the superintending school commit-
tee and selectmen of the town, which shall also be recorded.”

It is urged by the defendant’s counsel that this recommendation isnot
necessary where the town is districted anew, and all the districts al-
tered, as in this case. The terms, however, are explicit “that no alter-
ation of existing districts shall be made” without such recommendation,
and we see nothing to limit its application to cases where some number
of the districts less than the whole are altered.

The object of the law was to prevent the hasty and improvident alter-
ation of existing districts, wpon the application of interested parties,
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and although this may be less likely to happen where all the districts
are altered at the same time, yet we see nothing in the law that suggests
such a distinction, and we are of the opinion that no such distinction
can be made.

The question then arises, whether the recommendation required shall
specify the alterations to be made, and whether the town can make no
other.

In this case the town voted that the selectmen be a commiitee to re-
district the town and report at the next annual meeting of the superin-
tending school committee, and the selectmen in writing recommended
an alteration in the boundaries of the several school districts agreeably
to this vote of the town, and there is nothing connecting it with the re-
port of the selectmen as a committee, except that the recommendations
were made on the day the report was made, and apparently afterwards,
but before any action upon it.

If this could be regarded as a recommendation to make the ahem-
tions reported, it would have been sufficient if no changes from the re-
port had been made by the town, but such changes were made in eight
of the districts, and in respect to those changes there was no recom-
mendation by those officers.

If these recommendations are to be regarded simply as advising the
town to do what was proposed by its vote, it wag, as we think, clemIv
insufficient ; for it was clearly contemplated by the law that these officers
should consider and approve the alterations that were proposed to be
made—not that they should consent that the town should make such as
it deemed expedient, for this duty was one that they themselves must
perform, and could not be delegated to the town or any other tribunal,
any more than the town can deleo ate to another its authority o malke
or alter such districts.

It follows then, we think, that the action of the selectmen and super-
intending school committee must be had, previously to the vote of the
town, dnectly upon the expediency of the proposed alterations.

ThlS, it is quite clear, has not been had in respect to those changes
that were affected by qmendmO‘ the report of the committee. On the
contrary, those changes must be regarded as in opposition to the views
of the selectmen, when acting as a committee of the town; and in no
sense can we find that they recommended them.

The case before us affords an illustration of the Liability to act 11a<t1ly
in sach matters, and with only a partial view of the subject, against
which the law under consideration was designed to guard ; for it will be
perceived that in the midst of the numerous a amendments that were made °
to the report of the committee, one of the districts, numbered seven,
was so far changed from the report of the committee as to have but one
farm and a single voter.

That district as thus constituted, and district numbered three, also al-
tered from the report of the committee by disannexing eight farms from
it, had undertaken to unite by a two-thirds vote of each district, for the
purpose of schooling, and to build a school house for their joint accom-
modation ; the money was voted, for the assessment of which upon the

*
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plaintiff, among others this action is brought. As neither district was
legally constituted, the vote to raise the money was invalid, and the plain-
tff was not rightfully assessed.

It is urged that the plaintiff cannot recover the money paid by him
to redeem the land sold for this tax, because, if the tax was illegal, the
sale was a mere nullity, and a payment to redeem it must be regarded
as voluntary. 'We think, however, that if this has been an illegal as-
sessment, and the plaintiff has been compelled to pay it by a seizure of
his property, or his person, he may maintain an action on'the case for
the illegal assessment, or, at his election, an action of trespass for the ar-

rest or seizure. Such is the doctrines of Walker v. Cochran, 8 N H.
166, and .Perr_/ v. Buss, 15 N. H. 222.

Nor would it be any answer to say, that, as.the assessment was
void, the party might wholly disregard it, and act as he would if none
had been made, because the payment of such tax to release one’s person
or property from seizure, would be a pradent and reasonable act, and it
would not be in the assessor’s mouth to say that he paid it in his own
wrong, or that it was merely voluntary, when the tax had been commit- -
ted to the collector with the assessor’s warrant to be collected.

Upon these views there must be judgment for the plaintiff for the
amount paid by the plaintiff to redeem his land, with intercst, unless
the defendants elect a trial by jury.

Judgment for plaintiff.

L1l

“ Parxrr v. Morrisox.

JMortgages of personal property under our statute cannot be given to o stranger to secure the
debt of a third person.

If given to secure & debt it must be a debt due from the mortgagor to the mortgagee; if to se-
cure g liability it must be a liability incurred by the mortgagee for the mortgagor; and if
to secure any other agreement, it must be one between the parties to the mortgage, to the
truth, validity and justice of which both parties ean swear.

The oath in each case must be s0 varied as to verify the truth, validity aund justice of the
debt, or of the liability, or of the agreement, as the case may be, or it will be void as
against the creditors of the mortgagor.

Treseass by plaintift, the mortgagee, against defendant, (who is a
deputy sheriff) for taking the 0‘00ds described in the mortgage.

The condition and oath in the mortgage are as follows :

“Previded, nevertheless, that if I, my executors, administrators or
assigns, shall pay or cause to be pmd unto Morrill Aldrich, his heirs,
&o., the sum of $400.00, according to a note of $200.00, given Au-
gust 18, 1864, and another note of $200. 00, given AuO‘ust 21 1864,
;_Ja.yable both to said Morrill Aldrich, or mdet‘, on demand and interest




