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plaintiff, among others this action is brought. As neither district was
legally constituted, the vote to raise the money was invalid, and the plain-
tff was not rightfully assessed.

It is urged that the plaintiff cannot recover the money paid by him
to redeem the land sold for this tax, because, if the tax was illegal, the
sale was a mere nullity, and a payment to redeem it must be regarded
as voluntary. 'We think, however, that if this has been an illegal as-
sessment, and the plaintiff has been compelled to pay it by a seizure of
his property, or his person, he may maintain an action on'the case for
the illegal assessment, or, at his election, an action of trespass for the ar-

rest or seizure. Such is the doctrines of Walker v. Cochran, 8 N H.
166, and .Perr_/ v. Buss, 15 N. H. 222.

Nor would it be any answer to say, that, as.the assessment was
void, the party might wholly disregard it, and act as he would if none
had been made, because the payment of such tax to release one’s person
or property from seizure, would be a pradent and reasonable act, and it
would not be in the assessor’s mouth to say that he paid it in his own
wrong, or that it was merely voluntary, when the tax had been commit- -
ted to the collector with the assessor’s warrant to be collected.

Upon these views there must be judgment for the plaintiff for the
amount paid by the plaintiff to redeem his land, with intercst, unless
the defendants elect a trial by jury.

Judgment for plaintiff.

L1l

“ Parxrr v. Morrisox.

JMortgages of personal property under our statute cannot be given to o stranger to secure the
debt of a third person.

If given to secure & debt it must be a debt due from the mortgagor to the mortgagee; if to se-
cure g liability it must be a liability incurred by the mortgagee for the mortgagor; and if
to secure any other agreement, it must be one between the parties to the mortgage, to the
truth, validity and justice of which both parties ean swear.

The oath in each case must be s0 varied as to verify the truth, validity aund justice of the
debt, or of the liability, or of the agreement, as the case may be, or it will be void as
against the creditors of the mortgagor.

Treseass by plaintift, the mortgagee, against defendant, (who is a
deputy sheriff) for taking the 0‘00ds described in the mortgage.

The condition and oath in the mortgage are as follows :

“Previded, nevertheless, that if I, my executors, administrators or
assigns, shall pay or cause to be pmd unto Morrill Aldrich, his heirs,
&o., the sum of $400.00, according to a note of $200.00, given Au-
gust 18, 1864, and another note of $200. 00, given AuO‘ust 21 1864,
;_Ja.yable both to said Morrill Aldrich, or mdet‘, on demand and interest
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annually, on both of said notes, said Silas Parker being holden as sure-
ty, or jointly and severally—the first signed by said Silas Parker and
myself, and the other by ourselves, Henry H. Parker and Levi Parker,
2d; both of said notes having been given for my sole use and benefit ;
also shall pay interest in full upon said notes; then these presents shall
be void.”

“We severally swear that the foregoing mortgage is made for the pur-
pose of sccuring the debt specified in the condition thereof, and for no
other purpose whatever, and that said debt was not created for the pur~
pose of enabling the mortgagor to execute said mortgage, but is a just
debt, honestly due and owing from the mortgagor to the mortgagee.
So help us God.

S. OscarR PARKER,
Sm.as PAREER.”

It is admitted for the purposes of this case only that while one object
of the parties in making said morigage was to secure the debt or liabil-
ity therein mentioned, another object was to prevent the'seizure and ap-
plication of the property described in said mortgage in satisfaction of
other debts or liabilities of the mortgagor, among which was that to se-
cure which the property was attached by defendant.

If, in the opinion of the court, the mortgage is “invalid by reason of
defects in the condition or oath, judgment is to be rendered for the de-
fendant. If not invalid for that reason, but invalid by reason of the
objects of the parties in making said mortgage, then the case is to be
sent to the jury for trial. But if invalid for neither- of these reasons,
judgment is to be rendered for plaintiff, and the damages to be assessed
by the court, if not agreed upon by the parties.

The questions of law arising on the above case were reserved.

C. W. & &. D. Rand, for defendant.

I. It is plain that the mortgage, so far as it-was not intended to be a
mere cover, was given to secure a contingent liability from S. Oscar
Parker to Silas Parker. The doctrine of Belknap v. Wendell, 31 N.
H. 92, approved in Hill v. Gilman, 39 N. H. 88, is decisive of this
case.

II. One object of the mortgage was to prevent the attachment—in
other words, the mortgagor intended to hinder the plaintiff in the suit
in which the attachment was made; and-that purpose was known to the
mortgagee. That makes the mortgage invalid as to creditors,. although
it may not be as to a subsequent. purchaser. Dvolittle v. Lyman, 44
N. H. 608. ’

Carpenter, for plamtiff.

I. The mortgage was made for the purpose of securing payment of
the debt to Aldrich. A valid mortgage: of personal as well as real
property may be made to an entire stranger to the morigage debt.
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Morse v. Powers, 17 N. H. 286 ; Lathrop v. Blake, 23 N. H. 46.

The concluding words of the oath, “to the mortgagee,” are not of the
substance of the oath required by statute (vide sec. 5 ch. 138, Comp.
Stats.; Lathrop v. Blake, 23 N. H. 59,) and they may be omitted en-
tirely. If the words “said Aldrich” were substituted for mortgagee in
the oath, the validity of the mortgage would be unquestiona.ble. The
error in the oath, as it stands, is not of such a character as to invali-
date the mortgage.

1. The mistake s in an immaterial part of the oath, which might
have been wholly omitted.

2. It was a manifest mistake—manifest upon the face of the mort-
gage.

. No one could possibly be misled by it.

II. The liability of the mortgagee, as surety for the mortgagor, is tru-
ly and specifically set forth in the ‘condition, and treating the mortgage
as given for the purpose of securing the mortgagee against that labili-
ty, we submit that the oath is sufficient. .

If the words “liability” or “obligation” were substituted in the oath for
“debt,” there could be no question of its sufficiency ; but “debt” is broad
enough in its signification to include both of those terms, and may as
properly be used to denote the liability intended to be secured as either
of them. Itis evident from the context that it was so used—consis-
tently with the whole instrument it can refer to and signify nothing else.
No other debt “from the mortgagor to the mortgagee” is specified in the
condition or mentioned in the mortgage.

IIT. The last question in the case is not whether a mortgage made to
delay, hinder or defrand creditors is void, but whether a purpose of the
parties in making the mortgage to effect precisely what must be its nec-
essary and inevitable 1esult and without which the mortgage itself would
be worthless, will avoid it. The case does not find that the parties in-
tended to delay, hinder or defraud creditors, nor anything equivalent.
It finds no more in fact than would be presumed ; parties are presumed
to intend the necessary consequences of their acts. No mortgage was
ever made where one object of the parties was not to prevent the seiz-
ure and application of the property mortgaged by other creditors in pay-
ment of their debts.

SARGENT, J. No question is here raised as to whether this mort-
gage is or not valid as between the parties. But the only question is,
is it good as against creditors of the mortgagor? Chap. 132, Rev.
Stats. sec. 3, provides that. “the mortgagor and mortgagee shall make
and subscribe an affidavit in substance as follows,” then follows the form
-of oath adopted in this case. Sec. 4, provides that “if’ such mortgage
s given to indemnify the mortgagee against any liability assumed, orto
wsecure the fulfilment of any a,crxeement, other than for the payment of a
debt due from the mortgagor to the mortgagee, such liability or agree-
ment shall be stated truly and specifically in the condition of the mort-
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gage, and the affidavit shall be so far varied as to verify the validity,
truth and justice of such liability or agreement.‘ Sec. 5 provides that
every such affidavit, with the certificate of the justice administering the
oath, shall berecorded, &c. Sec. 7 provides that “no such mortgage
shall be valid against any person except the mortgagor, his executors
and admmlstmtms, unless possession is delivered or the m01tcra,0e is
sworn to and recorded in the manner herein specified.”

The mortgage in the case before us was evidently given to secure a
lxablhty which the mortgagee had incurred for the mortgagor, by sign-
ing a note with him to a third person. It is claimed in the ar frument
that the word “debt,” as used in this affidavit, is broad enough to cover
any liability or obligation, and hence, as it is claimed, that the liability
is properly described in the condition of the mortgage, that the oath is
well enough in this case. But such, most evidently, was not the intent
of the statute, when it expressly provides that when the mortgage is
given to indemnify the mortgagee against any liability assumed other
than for the payment of a debt_due from the mortgagor to the mortga-
gee, the affidavit shall be so far varied as to venfy “the validity, truth
and justice of such liability, and when it is expressly declared that such
mortgage shall not be valid against creditors, unless it is sworn in the
manner herein preseribed. The affidavit in this case does not verify the
validity, truth and justice of any lnblhtv whatever. It was not so far
varied as to do this, as the statute requires it should be, and hence, ac-
cording to the express terms of the statute, the mortgage is void as
against the creditors of the mortgagor; and it makes no difference
whether the omission to vary the oath was a mistake, an oversight, or
the result of ignorance in regard to the provisions of the statute.

We are not called on to decide whether the liability is properly de-
scribed in the condition of the mortgage or not, as the affidavit is clearly
insuflicient to answer the 1equuements of law, nor do we need to con-
sider any of the other questions raised in. the case. The statute requires
the oath of the mortgagee as much as the oath of the mortgagor, and
the debt rust be due and owing to the mortgagee as well as from the
mortgagor. All these pmtwna of the oath are material and substan-
tial. Hence, when a mortgage of personal property is given to secure |
a debt, in the technical sense in which that term is used in this statute, J
it must be a debt due and owing from the mortgagor to the mortgagee. |
If it is given to secure a habﬂlty it must be the lmblhty of the mortga-
gee assumed for the mortgagor. If it is given to secure the pe1f01m-
ance of any other agreement it must.be an agreement between the mort-
gagor and the mortgagee, to the truth, validity and justice of which
they are both able to testify. The simple reading of our statute would
seem to be a full and perfect answer to the argument that such mortga-
ges, like mortgages of real estate, may be given to a stranger to secure
the debt of any third person, nor do we find any countenance given to
such a position in the authorities cited in support of it.

In the case before us, it the mortgage had been given to secure the
debt to Aldrich, it must have been given to Aldrich, as mortgagee.
But if given to secure the liability which this plaintiff has incurred for
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the mortgagor, then the oath is not sp varied as to verify it. This pre-
cise question was raised and decided in Rickardson v. Blodgett & al.,
Grafton Co., February Term, 1847, whereit was held, Woods, /., de-
livering the opinion, that a mortgage, given to the plaintiff, to secure a
note due to him from the mortgagor, and also to secure a liability which
the mortgagee had incurred for the mortgagor by signing a note with
bim as his surety to a third person, and where the oath was not varied,
but they were both described as debts, due and owing, &e., was valid
to secure the debt due from the mortgagor to the mortgagee, but ypid
as against creditors, so far as it was intended to secure the liability in-
curred. The same doctrine is fully sustained by Belknap v. Wendell,
31 N. H. 92, and Hzll v. Gelman, 39 N. H. 88.
Judgment jor defendant.

Asa Low ». Tae Coxwrcticur & Passuampsic RiverRs RAILROAD.

Where opposition to a charter of a railroad, or the modification of one already granted, is
made in the legislature merely to protect a private interest, and the party is induced to
withdraw that opposition in consideration of indemnity secured to him, the courts will en-
force such indemnity, unless from the peculiar circumstances of the case the legislature was
liable to be misled, and to do what it would not have done had not the transaction been
concealed from its knowledge.

Therefore, where an agent of a railway company rendered services in procuring a division of
its charter, it is no defense to his claim for compensation, that, to induce another company
t0 withdraw an unreasonable opposition to such division made upon merely private grounds,
the agent threatened to cause its unlawful use of part of the route of his principal to be
restrained by injunction.

On the division of the route of & railway company which extended from the northern to the
southern line of Vermont, and which was divided at White River, the Northern Company
retaining the northern portion of the route, with all the subseriptions for the capital stock,
and the original corporate name—~held, that this was not to be deemed o new corporation
but rather a continuation of the original one with a diminished franchise; and that having
after its organization elected to take the benefit of plaintifi®s services in effecting such di-
vision and organization, and obtaining subscriptions for stock with a knowledge of those
services, and that compensation was claimed for them, the defendant was bound to pay
what those services were reasonably worth.

Held, also, that a provision in the charter making the corporation liable for preliminary ser-
vices and other specified services before the organization, but not ineluding such services as
plaintifi’s, did not affect the plaintifi’s right tp recover upon the ground of a subsequent
ratification.

Upon the question whether defendant had notice of plaintif’s servines, the jury might prop-
erly consider the public nature of those services in connection with other evidence, although
general notoriety is not of itself admissible.

Evidence that it was understood and talked among the directors, of whom plaintiff was one,
that such services were to be rendered without compensation, was not admissible without
showing him to be present.

The acceptance of the subscriptions, obtained by the plaintiff, with notiee of his claim, is
equi:lalent. to an antecedent request, and they were not of a kind that could not be re-
Jected.

If a majority of the stockholders at the time the corporation was organized knew of the ex-
istence of the plaintiff’s claim, or of the material facts upon whieh it was founded, or had
such information as put them upon inguiry in respect to it, the notice was sufficient.




