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As neither wasothers this action is districtplaintiff, among brought.
constituted, invalid,to the thethe vote raise was andmoney plain-legally

tiff was not assessed.rightfully
himIt is cannot the money bythat the recoverurged plaintiff paid

tax, because,to theredeem if the tax wasthe land sold for this illegal,
asale was a to redeem it must bemere and regardednullity, payment

as­think, however,as that if this has been an illegalWevoluntary.
ofsessment, to ahas been it seizureand the by'plaintiff compelled pay

forhis an the casemayhis or he maintain action on'property, person,
or, ar­assessment, election, theat his an action of forthe trespassillegal

Cochran, N. H.isrest or seizure. the doctrines of 8Such v.Walker
166, Buss,and 15 N. H. 222.v.Perry

that, wasNor would it be to as. the assessmentanswerany say,
Void, it, as if nonethe and act he wouldmight wholly'party disregard

made, of such tax to releasehad because the one’s personbeen payment
act, itseizure, andbe a reasonableor from would andprudentproperty

his ownto he it innot in the assessor’s mouth thatsaywould be paid
tax had commit-it was when the beenor that merely voluntary,wrong,

tothe assessor’s warrant be collected.ted to the collector with
for thefor thethere must bethese views judgment plaintiffUpon

interest,land, unlessthe to redeem his withamount paid by plaintiff
elect a trialdefendants by jury.the

Judgment plaintiff.for

Parker v. Morrison.

given strangercannotunder our statute be to a to theof secureMortgages propertypersonal
a thirdof person.debt

mortgagora mortgagee;a it must be debt due from the ifdebt to the to se-securetogivenIf
mortgagee mortgagor;it must be a incurred the for the and ifliability bya liabilitycure

agreement, mortgage,it must be the theone between to theother partiesseoure toanyto
justiceand of which both can swear.partiestruth, validity

justiceso varied as the oftruth,case must be to and theeachin verify validityoathThe
agreement,of the as thethe or case or it be void asbe,of willliability,ordebt, may

the'mortgagor.ofthe creditorsagainst

Trespass defendant,the aisby againstplaintiff, mortgagee, (who
the infor described thetaking goods mortgage.sheriff)deputy
inand oath the are as :followscondition mortgageThe

nevertheless, I,"Provided, that if administrators ormy ^executors,
heirs,to Aldrich,or cause be unto Morrill hispaidshall payassigns,

$400.00, $200.00,of to a note of Au-sum according given&o., the
1864, $200.00, 21, 1864,and another note of18, given Augustgust

Aldrich, order,to said Morrill or on demand and interestbothpayable
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notes,on both of saidannually, said Parker holden asSilas sure-being
or and first saidty, jointly Silas Parker andseverally bysigned—the

ourselves,and themyself, Parker,other H. Parker andby LeviHenry
2d; benefit;both of said notes been for sole use andmyhaving given
also notes;shall interest in full said then these shallpay upon presents
be void.”

"We swear that tire is made for theseverally foregoing mortgage pur-
of thereof,the debt in the condition andpose for nosecuring specified

other whatever, and that said debt was not created for thepurpose pur-
of the to said apose execute but isenabling mortgagor mortgage, just

debt, honestly due and from the to theowing mortgagor mortgagee.
So us God.help

Parker,S. Oscar
Parker.”Silas

It is admitted for the this oneof case that while objectpurposes only
of the in said debt or liabil-parties was to secure themaking mortgage
ity mentioned,therein another to the'seizure andwasobject prevent ap-

of theplication in said in satisfaction ofdescribedproperty mortgage
other debts or liabilities thatof the which to se-wasmortgagor, among
cure which the was attached defendant.property by

If, in the court,of the isthe invalid reason ofopinion bymortgage
defects in the oath,condition or is to be rendered for the de-judgment
fendant. If not reason,invalid thatfor but invalid reason of theby

of theobjects in tosaid then the case is beparties making mortgage,
sent reasons,to the for trial. But neither.-jury if invalid for of these

is to bejudgment rendered for and the to be assessedplaintiff, damages
court,the if notby theagreed byupon parties-.

The of law onqilestions the caseabove were reserved.arising

Band,C. & B. D. forW. defendant.

I. It is that the so far as it-was notplain intended to be amortgage,
cover,mere was to secure a from Oscargiven liability S.contingent

Parker to Silas Parker. Wendell,The doctrine of v. 31 N.Belknap
N,92,H. in Gilman, 88,Hill v. 39 H. is ofapproved decisive this

case.
II. One of the was toobject the attachment —inmortgage prevent

words,other the intended to hinder the in themortgagor plaintiff suit
in made;which the attachment was and-that was known topurpose the

creditors,That makes the as tomortgagee. invalidmortgage although
subsequent,purchaser. Lyman,it not be as to amav Doolittle v. 44

H.N. 608.

forCarpenter, plaintiff..

I. The thewas made for of ofmortgage purpose securing payment
the debt to Aldrich. A of a&valid well as realmortgage- personal

be made- toproperty may an entire to>the' debt.stranger mortgage
TOL. XLvi. 19.



282 v.PARKER MORRISON. [Grafton,

286;Powers, Blake,H. 23 N. H. 46.Morse v. 17 N. v.Lathrop
oath, not of theThe of the "to the arewordsconcluding mortgagee,”

138,the sec.substance of oath statute 5 ch.byrequired Comp.(vide
Stats.; Blake, en­v. 23 N. H. and be omittedtheyLathrop may59,)

for inIf the "said Aldrich” were substitutedwordstirely. mortgagee
oath, Thethe the bethe of wouldvalidity unquestionable.mortgage

oath, stands,error to invali­in the as it is not of such a character as
date the mortgage.

oath,1. The mistake is in an of theimmaterial which mightpart
have been omitted.wholly

2. It a of the mort-was manifest mistake —manifest the faceupon
gage.

3. No one could be misled it.possibly by

is tru-II. The the forof as theliability .mortgagee, surety mortgagor,
condition,and in the and theset forthly mortgagespecifically treating

as that liabili-for the of thegiven purpose securing mortgagee against
we submit that the oath is sufficient.ty, .

If the or in the oath forwords substitutedwere"liability” "obligation”
"debt,” is broadthere could be no of its "debt”butquestion sufficiency;

terms, and asin its to both of those mayincludesignificationenough
asbe used to the intended to secured eitherdenote beproperly liability

of It is that itthem. evident from the context so used —consis-was
the instrument it to and else.with whole can refertently signify nothing

inNo other debt "from the the theto ismortgagor mortgagee” -specified
condition or mentioned in the mortgage.

madeThe last in the a toIII. case is not whetherquestion mortgage
void,or of thehinder defraud creditors is but whether adelay, purpose

to must be its nec-in the effect whatmaking preciselyparties mortgage
result, and the itself wouldand inevitable without which mortgageessary

worthless, find in-will it. The does not that thebe avoid case parties,
creditors, norto hinder or defraudtended delay, anything equivalent.

than areIt finds no more in fact would be parties presumedpresumed;
wasthe of their acts. Noto intend consequences mortgagenecessary

the seiz-of the was not toever made where one object preventparties
inother creditorsure and of the pay-application mortgaged byproperty

their debts.ofment

Sargent, thisas to mort­J. No is raised whetherherequestion
is,Butor not valid as the theis between only questiongage parties.

132,as creditors of Rev.is it theagainst mortgagor? Chap.good
Stats, 3, and shall makethat-"thesec. mortgageeprovides mortgagor

follows,” the forman in then followssubscribe affidavit substance as.and
that4,in suchthis case.oath Sec. mortgageof adopted provides "if

assumed, ortoto any liabilitytheindemnify mortgageeas given against
than of afulfilment other for theof payment-secure the any agreement,

¡debt the the such ordue from to liability agree­mortgagor mortgagee,
theshall be stated and in the condition of mort-ment specificallytruly
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and the affidavit to the validity,shall be so far asgage, varied verify
and thattruth of such or Sec. 5justice providesliability agreement.

affidavit,such thewith the certificateof theevery administeringjustice
oath, recorded,shall be 7&c. that "no such mortgageSec. provides
shall be his executorsvalid theanyagainst person except mortgagor,

administrators,and isor theunless is deliveredpossession mortgage
tosworn and recorded in the manner herein specified.”

The in athe case us to securebefore wasmortgage evidently given
which the had for theliability incurred by sign-mortgagee mortgagor,

a note with him to a third It is claimed in theing person. argument
"debt,” affidavit,that the word as to coverused in this is broad enough

claimed,hence,or that theany liability and as it is liabilityobligation,
is isdescribed in the the that the oathcondition ofproperly mortgage,

such,well in this intentcase. But was not themostenough evidently,
statute,of the iswhen it that when theexpressly mortgageprovides

assumed,to otherthegiven indemnify liabilitymortgagee anyagainst
than for the of a debt the to thepayment due from mortga-mortgagor

the affidavit shall truthgee, be so far varied as to theverify validity,
and ofjustice such suchand it is declared thatwhenliability, expressly

creditors,shall innot be it themortgage valid unless is swornagainst
manner herein theThe in this does notaffidavit caseprescribed. verify

truth and of so farvalidity, justice It notwhatever. wasany liability
this, be, hence,varied as to do as ac-the it andstatute shouldrequires

statute,to the terms void ascording of the the isexpress mortgage
the creditors of the and it no differenceagainst makesmortgagor;

whether the mistake,omission to athe oath an orvary was oversight,
the result of in to the of the statute.ignorance regard provisions

We are not called on to de-decide whether the isliability properly
scribed in the not,condition of the or as the affidavit is clearlymortgage

to law,insufficient answer the con-of do need torequirements nor we
sider of the otherany raised in-the case. The statutequestions requires

oaththe of the as much as the andthe oath ofmortgagee mortgagor,
the debt must be due and to the as well as from theowing mortgagee

All these of the substan-mortgagor. oath are material andportions
Hence,tial. awhen isof to securemortgage personal property given

debt, statute,a in the technical sense in thiswhich that term is used in
it must a debtbe due and from to thetheowing mortgagee.mortgagor

itIf is to secure a it must the thegiven be ofliability liability mortga-
assumed for the If it is to thegee securemortgagor. given perform-

ance of other itany must-be between the mort-anagreement agreement
and the truth,to whichthe and ofgagor mortgagee, validity justice

are both to wouldthey able The of statuteourtestify. simple reading
seem to be a full and the that suchanswer to mortga-perfect argument

like secureestate,of a toges, real be tomortgages strangermay given
the debt of third tonor do countenanceany we findperson, any given
such a in the authorities of it.cited inposition support

In the us,case to thebefore if the had securebeen givenmortgage
Aldrich, Aldrich,debt to asit must have tobeen given mortgagee.

ifBut forto secure the this has incurredgiven whichliability plaintiff
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it. This pre-the as to verifythen the is not variedoathmortgagor, so
al.,&v. Blodgettcise raised and in Richardsonwas decidedquestion

J.,Woods,held, de-Co., 1847, it wasTerm,Grafton whereFebruary
ato secureto thethe that aopinion, plaintiff,livering mortgage, given

whichanote and also to secure liabilitydue to him from the mortgagor,
note withathe had incurred for the by signingmortgagee mortgagor

varied,nothim oath wasas his a third and where thetosurety person,
&c., was validdebts,but due andwere both described asthey owing,

butto the debt the to thesecure due from mortgagee,mortgagor vpid
in-liabilitythecreditors,as so as to securefar it was intendedagainst

by Wendell,The v.curred. same doctrine is sustained Belknapfully
92, Gilman, H.31 and 39 N. 88.N. Hill v.H.

Judgment for defendant.

Passumpsic Eaileoad.EiveesLow v. The &ConnecticutAsa

railroad, already granted, isopposition a modification of oneWhere to charter a or theof
interest, tolegislature party is inducedprivatein a and themerely protectmade the to

him, en-indemnity the courts willoppositionwithdraw that in secured toconsideration of
legislature wasindemnity, the thepeculiarsuch unless the circumstances of caseforce from

misled, the beenhave done had transactionliable to be and to do it would not notwhat
knowledge.concealed from its

Therefore, a division ofagent procuringa inrailway companywhere an of rendered services
charter, that, companyanothercompensation,its it is no claim to inducedefense to his for

merelyupon grounds,privateto an oppositionunreasonable to divisionmadewithdraw such
principal beagentthe topartthreatened its use of the route of histo cause unlawful of

by injunction.restrained
to therailway company from the northernthe division of the route of a extendedOn which

River,Vermont, CompanyNorthernof and divided at White thesouthern line which was
stock,route, capitalretaining theportion subscriptionsthe northern the forof the with all

held, corporationaoriginal corporatethe that not to be deemed newand this wasname —
franchise; havingand thatoriginala of the abut rather continuation one with diminished

effectingsuch di-organization plaintiff’s inafter its elected the benefit of servicesto take
knowledgeorganization, obtaining subscriptionsand a of thosevision and for withstock

services, them, paytocompensationand that for the defendant was boundwas claimed
reasonablythose services werewhat worth.

also,Held, making preliminarya ser-provision corporationthat in liable forthe charter the
including asspecified organization,and such servicesvices other services but notbefore the

tp ground subsequentarightdidplaintiff’s, uponthe ofplaintiff’snot affect recover the
ratification.

services, jury might prop-question theUpon plaintiff’sthe whether defendant had notice of
evidence, althougherly publicconsider the othernature of those services in connectionwith

general notoriety is not of itself admissible.
one,directors, plaintiffamongthat it was and whom wasEvidence understood talked the of

that such services be admissible withoutcompensation,wei e to rendered notwithout was
showing present.tohim be

claim,acceptance subscriptions,of his isby plaintiff,the notiee ofThe obtained the with
equivalent request, theyto an that not be re-antecedent not a kind couldand were of
jected.

corporationmajority the ex-organizeda of the knew ofstockholders at the time theIf was
founded,plaintiff’s claim, oristence of the haduponor of the material facts it waswhich

it,putinformation upon inquirysuch as them in respect to the notice sufficient.was


