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R. to Asa Jewett, they were applied by them to pay aclaim which Asa
did not own at the date of his suit, and which had no connection what-
ever with the suit or with the credits given.

But that is not all. We find that the judgment also includes the sum

of $37.88, charged in account after the date of the writ, which is clear-
ly not recoverable in this suit. And whatever may be said in regard to
the other errors, of which we have spoken, the defendant cannot claim
ignorance, or mistake, or inadvertence in the application of money paid
on other claims, and which this plaintiff had a right to have applied on
the claims against John R. Jewett, which were due to Asa, when he
brought his snit upon a claim which ‘he had bought just before the judg-
ment nor in the fact that his account included char ges made subscquent
to the date of his writ, to the amount of $37.88. These facts were as
well understood by the defendant when he ool his judgment as when
he testified to the facts.

We think the facts stated in the case show that what this defendant
did knowingly and intentionally in thus taking judgment for more than
could properly have been recovered at the commencement of his suit
against his brother, and then undertaking to collect the whole amount
against his brother amounted to a fraud upon this plaintiff as a subse-
quent attaching creditor, and that, as -against her, this defendant’s at-
atachment must be held to be dissolved. The fact that John R. Jewett
Tas willing to agree to such a judgment in that case against himself and
in favor of his brother, who was the first to sue him, looks very much
like collusion between them, to get the property into Asa’s hands atthe
expense of other creditors.

But as there was no verdict in this case, and no ag reement for judg-

ment, we can only sustain the plaintiff’s exception to the ruling of the
court, and the
. Case ¢s discharged.

Grorer W. WrstworTH »v. Toww or MivnTox.

In g petition for o highway, one terminus was a point in an existing highway, one and a half
rods northeasterly from a marked tree standing near the intersection of said existing high-
way with another road; & motion to dismiss the petition for uncertainty as to this terminus

was denied, upon the glound that this marked tree must be taken to stand upon the line of |

the existing highway, and that the terminus would be found by measuring on the line of
such existing highway the requirved distance from the marked tree, whether it was exactly
northeasterly or not.

Prrrrion for a new hlohwwy
The easterly terminus was described in the petmon as*"a point in
the highway in said Milton leading from Rochester in said county to
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‘Wakefield in our county of Carroll, one and one half rods northeasterly
from a rock maple tree spotted and marked H., said tree standing near
where the Branch road (so called) intersects with said last named high-
way in said Milton.” The defendant moved to dismiss the petition for
defective description of this easterly terminus, and offered to prove that
there was no monument or mark on the ground at said point, or any-
thing to designate the locality of said point, except what appears in the
petition.

Wheeler & Hali, for defendant.

We are unable to see any distinction, either theoretical or practical,
between this case and that of Olement v. Burns, 43 N. H. 614.

. All the reasons urged in favor of sustaining this petition would apply
to Clement v. Burns. In that case the distance is about three rods in
a southerly direction with a width of six rods and twenty links. Now,
no matter whether the road be laid out east or west or south for a dis-
tance of three rods, the width is so great that it would be quite as cer-
tain what land would fall within the limits of the highway as in this
case.

If the petition in Olement v. Burns is bad for want of definiteness
in fixing one terminus, this certainly mustbe. The insufficiency of this
petition is in not fixing the casterly. terminus as required by the 67th
rule of court. The reference to the maple tree must be considered as
fixing on that as an intermediate bound, which is clearly contrary to the
rule.

The point of termination is not fixed but shifting. It may be any-
where between a due north and a due east course from the maple:

This case is in no sense parallel to the case of Crosby v. Hanover,
cited by plaintiffs. There the line is given with precision as to course
and distance, and the terminus is fixed at & well known monument, the
easterly line of Vermont. The words “near the westerly end of the
toll bridge” might well have been omitted. They are of no account.
The line was fixed upon a certain point of compass exactly, and termi-
nated at a certain line. Had the petition in Crosby v. Hanover been
for a highway southerly or westerly to the Vermont line, near the west-
erly end of the bridge, it would have been similar to the petition in this
case, and we submit insufficient.

The objection to the sufficiency of the petition was seasonably taken,
It could not have been taken before the commissioners were upon the
ground, because it could not have been ascertained that there was no
monument placed in the ground to fix the easterly terminus. -

The selectmen had no jurisdiction for want of a valid petition. Clem-
ent v. Burns, 48 N. H. 615; State v. IRichmond, 26 N. H. 232.
If there was no petition before the selectmen, there was none before the
commissioners. :

Small & Sanborn, for plaintiffs.
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Y. Tt is not necessary that the petition describe the road prayed for
with minute exactness ; it is sufficient if it describes it with reasonable
certainty. Clement v. Burns, 43 N. H. 614; Oole v. Canaan, 29
N. H. 88, 93; Crosby v. Hanover, 36 N. H. 404, 416, 417; State
v. Itye, 35 N. H. 380.

II. The easterly terminus is sufficiently certain and is plainly fixed.

That terminus is a “point” only one and a half rods distant from a
rock maple tree spotted ; and the road asked for being four rods wide,
the tree would not be beyond the limits of the road, regarding the
““point” as the centre; and the tree may well be regarded as substantial-
1y the terminus. ;

Again, the “point” is one and a half rods northeasterly of the tree,
and so may be readily and easily enough ascertained for all practical
purposes. The course from the tree must be somewhere between north
and east; and we claim it must be exactly northeast, there being noth-
ing in this regard to define it further. Proctor v. Andover, 42 N. H.
3b3.

In this vespect this case differs from the case of Clement v. Burns.
There the only description of one terminus was the course from the oth-
er terminus to the river; “southerly to Cocheco river;” and if, as the
court intimated, any course south of east, or south of west, would have
answered the call of the petition, the variance in this case could be but
half as much, and in the distance of onec and a half rodsit could be but
very slight.

Again, the “point” is described in the petition, not merely as being
one and o half rods from the tree, and northeasterly therefrom, butas
being in the highway in IMilton, leading, &c., which still further lim-
its and fixes the point, and makes it definite; and it is not protended
that said highway, at that place, is not, in fact, northeasterly of said
tree. .

Once more. If further description of this terminus were necessary,
it would be found in the description of the location of the tree, “stand-
ing mear where the branch road (so called) ¢ntersects with said last
named highway in said Milton.” :

If the petision had described this terminus as a¢ or near a rock maple
tree, or af or near such tree, near where the branch road, so called, in-
terscets, in said Milton, the highway leading from Rochester to Wake-
field, there could have been no doubt of its sufficiency. Authorities
before cited. Of, if it had been described as a point in such highway
near such tree, it would have been good.  Crosby v. Hunover, 36. N.
H. 417. Can the description be any less certain and definite, when it
gives the cxact distance and course the point is from the tree?

Again, if the point on the highway, and the tree, and the course and
distance of it from the tree, do not make a terminus sufficiently certain,
these parts of the description may all be rejected, and there will be
enough left to fix the terminus with all nccessary and reasonable cer-
tainty, namely : “Near where the branch road, so called, intersects with

.




June, 1866.] WENTWORTH ». MILTON. 451

the said last named highway in Milton,” to wit, the road leading from
Rochester to Wakefield.

In Orosby v. Hanover the road, as laid out, stopped eighty feet short
of the monument described in the petition ; but its termination was de-
seribed as near the terminus mentioned in the petition, and it was held -
good. :
~ Nor is it material that there is no visible monument at the “point” in
the highway ; because, from other permanent and visible moruments
given in the description in the petition, the point in the highway can
be found with reasonable certainty. Crosby v. Hanover, 36 N. H.
417 ; Proctor v. Andover, 42 N. H. 353.

III. The objection now taken has been waived.

The commissioners have laid out the highway in the town of Milton,
upon a petition representing that the petition had been presented to the
selectmen of Milton, who had declined to lay out the road; and so the
objection now taken has been waived. Stevens v. Goffstown, 21 N.
H. 4545 Petition of the Town of Gilford, 25 N. H. 124; Siatev.
Richmond, 26 N. H. 248 ; Steele’s Petition, 44 N. H. 220; Rules
of Court, 70.

Brrrows, J. Itis clear that the easterly terminus of the highway
prayed for is a point in an existing highway, and the question is, wheth-
er that point is designated with a reasonable degree of distinctness in
the petition. It is there stated to be one rod and a half northeasterly
of a certain marked tree standing near the intersection of this existing
highway with the Branch road so called.

If this marked trec stands on, or by the side of, this existing high-
way, as it may, and as the terms used would seem to indicate, the point
of beginning would be reached by measuring off one rod and a half
from this tree, moving northeasterly, but in the direction in which that
highway runs, whether it be exactly northeast, or varying a few points.
In such a case it is obvious that the measurement should be upon the
highway, because there is the point of beginning.

If the tree stood at a distance from the existing highway, and was
itself one terminus, and the highway at a point northeasterly fromn the
tree the other, it would then be something like the case of Clemeni v.
Burns, 43 N. H. 614, which is cited by the defendant’s counsel.
There, however, the course in the petition was southerly from the first
terminus to Cochecho river, without designating any point on that river,
and the laying out was on the course south, twenty-one degrees east.
So, that if it had been understood that the term southerly should be
construed as due south, the laying out would have been invalid.

In the case before us now, the term northeusterly may be regarded
as qualificd by the course of the old highway, upon the familiar princi~
ple that monuments will govern courses and distances, and therefore,
if the marked tree is upon the highway, and the point to be reached is
also upon the same highway, we think it quite obvious that the course
of the road must govern, although it might not be exactly northeast;




452 STATE v. DOVER. [Strafford,

the term being used to determine which side of the tree the point of be-
ginning was to be, rather than to denote its exact course.

There might, perhaps, be cases where a different view ought to be
taken, as if the marked tree stood some distance from the highway, and
the only designation of the place of beginning on the highway was by
the course laid down; but no such state of things is shown to exist
here, and from anything that now appears, we cannot say that the peti-
tion is defective.

This makes it unnecessary to consider the construction of the term
northeasterly, whether it means due northeast or not; as it has been
held in some cases where there was no object to direct its inclination to
the east or west, as in Brandtv. Ogden, 1 Johns, Rep. 155, and Jack-
son v. Feeves, 3 Caines Rep. 293.

‘With these views the motion to dismiss is denied,

StATE v. Dover.

Under our statutes a fown is liable upon indictment for neglect to keep a highway therein in
good and suitable repair, although the defect in the highway is caused by the wrongful ob-
struction of the highway by & bridge erected by a railroad corporation.

No arrangement between the town and the railroad corporation can bar the right of the State
to require the town to keep such highway in suitable repair,

A nolle prosegui entered before trial on an infermation is no bar to a subsequent indictment.

InprormExt for want of repairs of a highway in the city of Dover,
and for obstructions to the same by large piles of stones by which it
was filled up and made narrow. The part complained of was the pas-
sage under a railroad bridge of the Boston & Maine Railroad ; and for
the purposes of this trial it was admitted that this bridge with its.abut-
ments and pier which constituted the obstruction and narrowing com-
plained of was erected many years before over and across this highway
by the Boston & Maine Railroad under a charter or law of this State
authorizing them to build said railroad and construct bridges over pub-
lic highways, but not to impede or obstruct the safe and convenient use
of such highways.
b2« The court instructed the jury that if this bridge with its abutments
and pier obstructed the safe and convenient use of the highway, it must
be regarded as a defect for which the city was liable under this indict-
ment—to which instructions the defendant excepted.

The counsel for the city also offered to prove that-in 1854 the Attor-
ney General filed an information in the court of Common Pleas against
the city of Dover for defects in this same piece of road on account of
the same bridge, as then constructed, leaving the passage under it only
about thirteen feet wide, and that afterwards the selectmen of said




