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Jewett,Asa AsaR. to tbeui to a claim whichwere paythey applied by
suit,did not at what-own tbe date of his and had no connectionwhich

with the suit theever or with credits given.
But that theis not all. find the includesWe that also sum.judgment
$37.88, writ, is clear-of in account after the date of the whichcharged
not in toly recoverable in this And be saidmaysuit. whatever regard

errors,the other the cannot claimof which we have defendantspoken,
mistake,or or the moneyinadvertence in of paidignorance, application

claims,on other a onand which this had to have appliedplaintiff right
Asa,Jewett,the claims R. when heJohn which were due toagainst

thehis suit a claim had beforewhich hebrought bought just judg-upon
ment, thenor in fact that his included made subsequentaccount charges

writ,his asto the date of to the facts were$37.88.of Theseamount
understood his as whenwell the defendant he tookby when judgment

tohe testified the facts.
defendantthink the that thisWe facts stated in the case show what

thandid for moreand in thusknowingly intentionally judgmenttaking
hisof suitcould the commencementhave been recovered atproperly

brother, to collect amounthis and then the wholeundertakingagainst
a subse-his a this asbrother amounted to fraudagainst upon plaintiff

that, her,creditor, defendant’s at-and as thisquent attaching against
R.atachment must The fact that Jewettbe held to be Johndissolved.

case himself andto a in thatwas to suchagreewilling judgment against
him, muchbrother, veryin of his was first to sue looksfavor who the

them, hands at thelike collusion to into Asa’sbetween theget property
of other creditors.expense

case, forBut as .there in and nowas no thisverdict judg-agreement
ment, the of thewe can the tosustainonly rulingplaintiff’s exception
court, theand

Case is discharged.

George Town of Milton.v.WentworthW.

aexisting andhighway,in onewas a an halfhighway,a for a terminusIn one pointpetition
existing high-saidstandingtree near the intersection offrom a markedrods northeasterly
thisas to terminusa dismiss the forwith another motion to uncertaintyroad; petitionway

thetaken line ofground that this marked tree must be to standwas thedenied, uponupon
measuring theon line ofexisting highway, the’ would be foundthe and that terminus by

itexisting highway from the marked wastree,such the distance whether exactlyrequired
or not.northeasterly

aPetition for new highway.
in"'athe as pointwas described inThe terminuseasterly petition
tosaid countyin insaid Milton from Rochesterthe highway leading
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northeasterlyrodshalfCarroll, and oneonein ofWakefield our county
nearII., standingtreesaidfrom and markeda rock treemaple spotted

named high-lastsaidwithintersectswhere the Branch road (so called)
forthe petitiondismisstomovedin said defendantMilton.” Theway

thattoterminus, offered proveanddefective of this easterlydescription
any-orat said point,thethere was no mark onmonument or ground

in thewhat appearsto of said exceptthething point,designate locality
petition.

Hall,Wheeler & for defendant.

or practical,theoreticaldistinction,We are unable eitherto see any
H. 614.Burns, N.43between this v.case and that of Clement

applywouldAll the thisreasons of petitionin favor sustainingurged
inrodsthreeto aboutisdistanceClement v. that case theBurns. In

Now,a links.and twentysix rodsdirection a width ofsoutherly with
a dis­foror southno matter or westout eastwhether the road be laid

as cer­be quitetance rods,of that it wouldthree the width is so great
in thisastain thewhat limits of highwayland thewould fall within

case.
definitenessofIf for wantthe is badin Burnsv.petition Clement

thisofinsufficiencybe. Theterminus,one mustin thisfixing certainly
the 67thbyasis in requirednot terminuspetition the easterly,fixing

asbe consideredrule of tree mustcourt. to theThe reference maple
thetobound,on is contrarythat clearlyas an intermediate whichfixing

rule.
beIt anywhereThe mayshifting.of termination is not fixed butpoint

from thebe­ course maple;tween a a due eastdue north and
Hanover,This v.case ofcase is in to the Crosbyno sense parallel

as to coursecited is withby There the lineplaintiffs. precisiongiven
monument, thedistance, knownand aand at wellthe terminus is fixed

of theendtheline "neareasterly westerlyof Vermont. The words
no account.toll are ofTheywell have been omitted.bridge” might

and termi­The line exactly,was offixed a certain compassupon point
beenHanovernated at a v.certain inline. Had the Crosbypetition

line, the west­for a nearto the Vermontorhighway westerlysoutherly
in thisto theerly end of similarthe it been petitionwould havebridge,

case, and we submit insufficient.
takernThe was seasonablyto the of theobjection sufficiency petition

thewereIt could uponnot have been taken before the commissioners
nothere wasthatbecause it ascertainedground, could not have been

.monument terminus­in the fix the easterlytoplaced ground
Clem­The aof valid petition.selectmen had no for wantjurisdiction

232.Burns, N. H.Richmond, 26615;ent v. 43 N. H. v.State
before theIf noneselectmen,there was no there wasbefore thepetition

commissioners.

Sanborn,Small & for plaintiffs.
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forroadthethat describe prayedIt theI. is not necessary petition
exactness; it with reasonableis sufficient if it describesminute itwith

Canaan, 29614; v.Burns, H.43 N. Colev.certainty. Clement
;88, 416, 417­404, State; Hanover, H.36 N.N. H. 93­ v.Crosby

35 N. 380.v. H.Rye,

fixed.and isis certain plainlyII. The terminus sufficientlyeasterly
afromdistantrodsand a halfThat terminus is a oneonly"point”

wide,four rodsand asked forrock tree the road beingspotted;maple
theroad,thelimits of regardingtree not be thethe would beyond

­ substantial­centre; asthe beas the and tree well regardedmay"point”
the terminus.ly

tree,theofthe is one and a half rods northeasterly"point”Again,
allfor practicaland ascertainedso beand readily easily enoughmay

northbetweenthe tree be somewhereThe course from mustpurposes.
noth-northeast, there beingitclaim must beeast;and and we exactly

H.Andover, N.42to define it further. Proctor v.in this regarding
353.

v. Burns.ofthis case differs from the case ClementthisIn respect
oth­thefromthe courseof one terminus wastheThere only description

if, theriver;” asriver; andto the to Cocheco"southerlyer terminus
havewest,east, wouldintimated, south ofcourse south of oranycourt

butbecouldin this caseof the thethe call varianceanswered petition,
butcould bemuch, rods itin the and a halfand distance of oneashalf

very slight.
asnot merely beingis thethe described in petition,"point”Again,

therefrom, asbuttree,rods from the andand a northeasterlyone half
lim­Milton, further&c., stillinin the highway leading,being wfiich

; notand it istke and makes it definite pretendedand fixesits point,
of saidnot, fact,in northeasterlyat that isthat said place,highway,

tree.
necessary,of wereIf further this terminusmore. descriptionOnce

tree, "stand-thethe location offound in the ofwould be descriptionit
lastsaidwithroad intersectsnear the branchwhereing (so called)

Milton.”in saidnamed highway
a rock mapledescribed this terminus as at or nearthe hadIf petition

called,road, in-sotree,tree, the branchat or near such near whereor
to Wake-Milton, Rochestertersects, the fromin said leadinghighway

Authoritiesfield, its sufficiency.there could been no doubt ofhave
suchOr, highwayas a inif it had been describedcited. pointbefore

Hanover, N.36.tree, it v.such would have beennear Crosbygood.
definite, itwhenandthe be less certain417. Can anyH. description

?the treefromand course the isthe exact distance pointgives
andtree, courseand thetheif on the andthe point highway,Again,

certain,tree, sufficientlya terminusit from the do not makedistance of
bethere willandthe all bethese of may rejected,descriptionparts

cer-reasonableandallleft to fix the terminus with necessaryenough
withcalled, intersectsroad, so: the branch"Near wheretainty, namely
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Milton,” wit, fromthe road leadingin tothe said last named highway
Rochester to Wakefield.

out, feet shortroad, asIn the laid stopped eightyHanoverv.Crosby
was de­itsbut terminationthe in theof monument described petition;

it heldand wasthescribed as terminus mentioned innear the petition,
good.

intheatNor it is no monument "point”is material that there visible
monumentsandbecause,the from other visiblepermanenthighway;

canthethe inin in the the highwaygiven pointdescription petition,
H.Hanover, 36 N.be found with v.reasonable certainty. Crosby

; Andover,417­ H.Proctor 42 N. 353.v.

III. The hasnow taken been waived.objection
Milton,ofThe in the towncommissioners have laid out the highway

to thea that the had beenupon petition representing petition presented
road; theMilton, and soselectmen of out thewho had declined to lay

21 N.v.taken hasobjection now been waived. Stevens Goffstown,
124;454; v.H. N. Statethe 25 H.Petition Town Gilford,of of

220;Richmond, 243; Petition, RulesH. 44 H.26 N. N.Steele’s
Court, 70.of

Bellows, theIt is that the terminus of highwayJ. clear easterly
is,for is an the wheth-a in andprayed questionpoint existing highway,

er that ina of distinctnessis with reasonablepoint designated degree
the a northeasterlyIt is there stated to be one rod and halfpetition.

a certain thisof near ofmarked tree the intersection existingstanding
with the Branch road so called.highway

of,on,If this marked tree stands or the side thisby existing high-
indicate, theas it toand as the used seemway, terms would pointmay,

and halfof rod abe off onewould reachedbeginning by measuring
thattree,from this inthe whichbut in directionmoving northeasterly,

runs, northeast, a fewwhether it or points.behighway exactly varying
such a theIn becase it is that the should uponobvious measurement

because there is the ofhighway, beginning.point
If the and wastree astood at from thedistance existing highway,

theterminus,one fromitself and northeasterlythe at ahighway point
other,the v.tree the ofit would like case Clementthen be something

Burns, 614, counsel.43 N. H. is the defendant’swhich cited by
There, firsthowever, from thethe course in the southerlywaspetition

river,to thatriver,terminus onCoehecho without anydesignating point
south,and east.the out was the courseon twenty-one degreeslaying

So, should bethat if it had termbeen understood that the southerly
south,construed as out have been invalid.due the wouldlaying

now,In bethe before us the regardedcase term maynortheasterly
as the familiar princi-the course of the oldqualified by uponhighway,

therefore,distances,that andmonuments will andcoursesple govern
isreachedif the betree is and the tomarked the pointupon highway,

coursealso thesame think obvious thatthe we itupon highway, quite
northeast;of the must it not beroad govern, although might exactly
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tothe used the be-term determine which side of tree the ofpointbeing
be,to rather thanwas to denote its exact course.ginning

be a to beThere cases where different viewmight, perhaps, ought
taken, as if the marked tree stood some distance from the andhighway,
the of the of on the was byonly placedesignation beginning highway

down; no existthe course laid but such of is tostate shownthings
here, and from cannot that thethat now weanything appears, say peti-
tion is defective.

to termThis makes it consider the construction of theunnecessary
not;it means or as it has beenwhether due northeastnortheasterly,

toheld in some there to inclinationcases where was no direct itsobject
west, 155,as inthe east or Brandt v. Jack­1 Johns. andOgden, Rep.

Reeves,son v. 3 Caines 293.Rep.
these theWith views motion to dismiss is denied.

v. Dover.State

neglect highwayis to a therein ina town liable indictment forUnder our statutes upon keep
wrongful ob-good although highway is theand the defect in the causedsuitable repair, by

highway bridge aa railroadstruction of the erected by corporation.by
par right the Statearrangement the and the can the ofNo between railroadtown corporation

highway in suitablethe town to suchto keep repair.require
indictment.A entered before trial on an information is no bar to anolle prosequi subsequent

Dover,for want of a in the ofcityIndictment of repairs highway
itwhichfor obstructions the of stonesand to same by bylarge piles

The of was thewas filled and made narrow. pas-up part complained
; and fora Boston Railroadunder railroad of the & Mainesage bridge

.abut-the this that this with itsof trial it was admitted bridgepurposes
com-and the andments which constituted obstructionpier narrowing

and across thisof was erected before over highwaymany yearsplained
of this& under a charter or law Statethe Boston Maine Railroadby

overthem to said and constructbuild railroad bridges pub-authorizing
usesafe and convenientlic but not obstruct theto orhighways, impede

of such highways.
itsif abutmentscourt instructed the that this withjury bridge|v-*.The

mustthe of itand obstructed safe and convenient use the highway,pier
indict-as a defect for liable under thisbe which the wascityregarded

which instructions the defendantment —to excepted.
the Attor-counsel for also to that-in 1854 theThe offeredcity prove

Pleasan the court of Commonfiled information in againstGeneralney
offor same of on accountof Dover defects in this roadthe city piece

constructed, it onlyas then the underthe same passagebridge, leaving
of saidwide, thethirteen feet and that selectmenabout afterwards


