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the term being used to determine which side of the tree the point of be-
ginning was to be, rather than to denote its exact course.

There might, perhaps, be cases where a different view ought to be
taken, as if the marked tree stood some distance from the highway, and
the only designation of the place of beginning on the highway was by
the course laid down; but no such state of things is shown to exist
here, and from anything that now appears, we cannot say that the peti-
tion is defective.

This makes it unnecessary to consider the construction of the term
northeasterly, whether it means due northeast or not; as it has been
held in some cases where there was no object to direct its inclination to
the east or west, as in Brandtv. Ogden, 1 Johns, Rep. 155, and Jack-
son v. Feeves, 3 Caines Rep. 293.

‘With these views the motion to dismiss is denied,

StATE v. Dover.

Under our statutes a fown is liable upon indictment for neglect to keep a highway therein in
good and suitable repair, although the defect in the highway is caused by the wrongful ob-
struction of the highway by & bridge erected by a railroad corporation.

No arrangement between the town and the railroad corporation can bar the right of the State
to require the town to keep such highway in suitable repair,

A nolle prosegui entered before trial on an infermation is no bar to a subsequent indictment.

InprormExt for want of repairs of a highway in the city of Dover,
and for obstructions to the same by large piles of stones by which it
was filled up and made narrow. The part complained of was the pas-
sage under a railroad bridge of the Boston & Maine Railroad ; and for
the purposes of this trial it was admitted that this bridge with its.abut-
ments and pier which constituted the obstruction and narrowing com-
plained of was erected many years before over and across this highway
by the Boston & Maine Railroad under a charter or law of this State
authorizing them to build said railroad and construct bridges over pub-
lic highways, but not to impede or obstruct the safe and convenient use
of such highways.
b2« The court instructed the jury that if this bridge with its abutments
and pier obstructed the safe and convenient use of the highway, it must
be regarded as a defect for which the city was liable under this indict-
ment—to which instructions the defendant excepted.

The counsel for the city also offered to prove that-in 1854 the Attor-
ney General filed an information in the court of Common Pleas against
the city of Dover for defects in this same piece of road on account of
the same bridge, as then constructed, leaving the passage under it only
about thirteen feet wide, and that afterwards the selectmen of said
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Dover and said railroad corporation agreed that this passage should be
enlarged to the width of thirty feet by altering the abutments with a
pier in the middle occupying fourteen inches of said thirty feet; and
that accordingly this change was soon after made, and at the succeeding
term of the court in October, 1856, the said information was aban~
doned and not further prosecuted by the Attorney General; and that
this bridge has ever since so remained without notice of objection to
either corporation.

The court rejected the evidence and the respondent excepted.

The jury having returned a verdict against the city, its counsel now
moves to set it aside.

Christie, for the respondent.
The Attorney General, for the State.

Barrierr, J. The Revised Statutes provide that a fine shall be
imposed upon any town, which “shall neglect to keep any highway there-
in in good repair and suitable for the travel passing thereon. Rev. Stat.
ch. 53 sec.1. The structures complained of had been standing for some
years, and if, as the jury have found, they obstructed the safe and con-
venient use of the highway, it was not “in good repair and suitable for
the travel passing thereon.” Winskip v. Enfield, 42 N. H. 197;
Chamberiain v. Enfield, 43 N. H. 358. And although the charter of
the railroad gave it no right to thus obstruct the highway and it might
be liable to the city, this would not relieve the latter of its responsibil-
ities and liabilitics to individuals and to the public. Z'roy v. Railroad,
23 N. H. 94; Flliott v. Concord, 27 N. H. 204 ; Hoolksett v. Amos-
keag Co., 44 N. H. 109; Palmer v. -Portsmouth, 43 N. H. 269;
Rev. Stat. ch. 57, sec. 2, ch. 59, sec. 5. We think, therefore, that
the instructions were not open to the objection made to them.

The entry of a nolle prosequi before trial is not a bar to a subse-
quent indictment. 1 Chit. C. L. #*480; Wharton C. L. 249; Mars-
ton v. Jenness, 11 N. H. 161; State v. Hodgkins, 42 N. H. 476;
Commonwealth v. Wheeler, 2 Mass. 172 ; Commonwealth v. Briggs,
7 Pick. 179. No arrangement between the respondent in the informa-
tion and the railroad could bar the right of the State to require of the
city a performance of its statutory duty in keeping the highway in suit-
able repair ; and asno evidence was offered that the counsel for the State
were party to the arrangement, it is unnecessary to inquire whether their
concurrence could have added to its legal efficacy. The exception on
account of the rejection of the evidence must be overruled, and there
must be

Judgment on the verdict.




