
452 v.STATE DOVER. [Strafford,

tothe used the be-term determine which side of tree the ofpointbeing
be,to rather thanwas to denote its exact course.ginning

be a to beThere cases where different viewmight, perhaps, ought
taken, as if the marked tree stood some distance from the andhighway,
the of the of on the was byonly placedesignation beginning highway

down; no existthe course laid but such of is tostate shownthings
here, and from cannot that thethat now weanything appears, say peti-
tion is defective.

to termThis makes it consider the construction of theunnecessary
not;it means or as it has beenwhether due northeastnortheasterly,

toheld in some there to inclinationcases where was no direct itsobject
west, 155,as inthe east or Brandt v. Jack­1 Johns. andOgden, Rep.

Reeves,son v. 3 Caines 293.Rep.
these theWith views motion to dismiss is denied.

v. Dover.State

neglect highwayis to a therein ina town liable indictment forUnder our statutes upon keep
wrongful ob-good although highway is theand the defect in the causedsuitable repair, by

highway bridge aa railroadstruction of the erected by corporation.by
par right the Statearrangement the and the can the ofNo between railroadtown corporation

highway in suitablethe town to suchto keep repair.require
indictment.A entered before trial on an information is no bar to anolle prosequi subsequent

Dover,for want of a in the ofcityIndictment of repairs highway
itwhichfor obstructions the of stonesand to same by bylarge piles

The of was thewas filled and made narrow. pas-up part complained
; and fora Boston Railroadunder railroad of the & Mainesage bridge

.abut-the this that this with itsof trial it was admitted bridgepurposes
com-and the andments which constituted obstructionpier narrowing

and across thisof was erected before over highwaymany yearsplained
of this& under a charter or law Statethe Boston Maine Railroadby

overthem to said and constructbuild railroad bridges pub-authorizing
usesafe and convenientlic but not obstruct theto orhighways, impede

of such highways.
itsif abutmentscourt instructed the that this withjury bridge|v-*.The

mustthe of itand obstructed safe and convenient use the highway,pier
indict-as a defect for liable under thisbe which the wascityregarded

which instructions the defendantment —to excepted.
the Attor-counsel for also to that-in 1854 theThe offeredcity prove

Pleasan the court of Commonfiled information in againstGeneralney
offor same of on accountof Dover defects in this roadthe city piece

constructed, it onlyas then the underthe same passagebridge, leaving
of saidwide, thethirteen feet and that selectmenabout afterwards
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that thisDover and said railroad should becorporation agreed passage
the ato the width of feet abutments withenlarged thirty by altering

feet;of saidin the middle fourteen inches andthirtypier occupying
made, atthat this was soon after and theaccordingly change succeeding

October, 1856,term of court in the information aban-the said was
General;doned and not further the and thatby Attorneyprosecuted

this has ever since so remained without notice of tobridge objection
either corporation.

The court the evidence and therejected respondent excepted.
The returned a the itsverdict counsel nowjury having against city,

set itmoves to aside.

Christie, thefor respondent.

General,The for the State.Attorney

Bartlett, J. The Revised that aStatutes fine shall beprovide
town, which "shallimposed to there­upon any neglect anykeep highway

inin and suitable for the travelgood thereon.repair Rev. Stat.passing
ch. sec.l. The53 structures of had been for somecomplained standing

if, found,and as the haveyears, jury obstructed the safe and con­they
venient use of the it was not "in and suitable forhighway, good repair
the 197;travel thereon.” v. 42 N. H.passing Winship Enfield,

v. 43Chamberlain N. H. 358. AndEnfield, the charter ofalthough
the railroad it no to thus obstruct the and itgave right highway might

liable to the thisbe would not relieve the latter of itscity, responsibil­
ities and liabilities to Railroad,individuals and to the v.public. Troy

94; Concord, 204;N. H.23 Elliott v. 27 N. H. Hooksett v. Amos­
109;Co., Portsmouth, 269;44 N. H. Palmer v. 43 N. H.keag

57, 2, 59,ch. sec. ch. think, therefore,Rev. Stat. sec. 5. thatWe
the instructions notwere to the made to them.open objection

The of a nolle before trial is aentry not bar to a subse­prosequi
249;*480;indictment. 1 L.Chit. C. L.quent Wharton C. Mars­­

Jenness, 161;11 N. H. 476;ton v. State v. 42 N. H.Hodgkins,
Wheeler, ;2v. 172­Commonwealth Mass. Commonwealth v. Briggs,

7 179. NoPick. between the in the informa­arrangement respondent
tion and the railroad could bar the of tothe State of theright require

a of its in the suit­city inperformance statutory duty keeping highway
and as no evidenceable was offered that the counsel for the Staterepair;

were to the it is to theirwhetherparty arrangement, unnecessary inquire
could have added to itsconcurrence The onlegal efficacy. exception

of overruled,account of the the theremust be andrejection evidence
must be

on the verdict.Judgment


