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clear,seem theentirely without numerous other questionsconsidering
dismissed,case,raised the in this that this billby must bearguments

so much on ofnot account of the sideonequitiesany strong existing
defendants, thethe as the entire in theof want of case madeequity by

tolaw,who to his atmust thus be left hasplaintiff, remedy if he any,
recover the of hisfor contract.damages non-performance

Bill dismissed ivith costs.

Administrator,Young,D.Lemuel v. Samuel Gilman.

the are and concludedthe interests of husband beinvolved,a suit where woulddirectly byIn
although hejudgment, againsta for or thevotness, husband,the wife is notthe competent

anotbe party.

ofasaction was commenced administratorbyThis Augustus Burpee
asF. his trustdeceased. AugustusJoshua Burpee, Burpee resigned

administrator, and was as of estateadministrator theYoung appointed
and,1866,March, theF. at ofJoshua in the commencementsaidof

term, the the of saidnotice was docket ofgiven upon resignationpresent
ofBurpee, said as administrator as theand Young appeared plaintiff
oftrial, thattestified the only objectrecord. Augustus BurpeeUpon

was to and wife toof administi’ators enable him his testifythe change
and to the defendant.the cause excludein

estate, andthat there were claims saidIt did not anyappear against
and a of tes-that said sister his who alsoit BurpeeAugustusappeared

uncle aunt the and heirswere and to deceasedtified without objection,
theIt that said had furnishedalsoestate. appeared Burpeeto.‘his

ofon this suit both after thefor before and■means carrying appointment
no thisassets the in suitestate claim againstthe having exceptYoung,
sat within bar the counselthe withdefendant. Said Burpee plaintiff’s

the time the trial.a of duringportion
saidhad the wife offacts the offeredAfter these appeared plaintiff

a the courtas witness to whom defendant butobjected,BurpeeAugustus
andto defendantadmitted her testify excepted.

Barnard,Stevens, & forVaughan plaintiff.

filed,defendant, his to thein thefor brief rests objectionsCounsel
witness, as-on theMrs. who aof was admitted asBurpee,competency

thehusband, testified, towho also the realthat her was partysumption
inhim the casenosuit. The authorities cited haveby bearing upon

a ofthe oíother of it. decide that wifeview They merely partyany
the husband.to eitherrecord cannot be for oradmitted testify, against
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heir,not the of"was record. anHere heBurpee party Although
such,not as benefitor derive from the estate. Thatanymightmight

be determined the finalcould settlement of the es-onlyquestion upon
stands,the law now no reason istate. As the defend-perceived why

wife, them,called both hisnot have and or either ofant Burpeemight
so,If this be then the rule of lawas ’which excluded thewitnesses.

in casesfrom where the husband was a has notestifying.wife ap-party,
do ofneither the reasons for theany rule in thisplication, given apply

case.
law, defendant,of theThe as stated in the case cited for Breedpolicy
452,Gove, H.41 N.v. the wife from is confinedexcluding testifying,

the ato cases where husband is Here was not aparty. Burpee party.
It futile to reasonis what his interests be. The searchesupon lawmay

such uncertainties.for no
1857,difficult toIt is how the statute of to the com-perceive relating

witnesses,of can be held to admit one of these and ex-petency persons
the other. Theclude of the act is broad andlanguage quite peremp-

shall"No be excused or excluded as a witness in civiltory. person any
ator law or in reasonsuit of interest in theequity, eventproceeding by

otherwise,”the same as a orof &c. Neither interest in the eventparty
suit, else, act,orof the as afterward in the isanything except provided

to exclude if Mrs. is aany andperson. Consequently, Burpee person,
not in this case comedoes within the exceptions subsequently specified,

sheit is was toallowed testify.apprehended properly

Hibbard,A. forJE. defendant.

is theMr. in this case. His wife was thereforereallyBurpee party
on of our statute ofgrounds publicincompetent policy, notwithstanding

139;Proctor, Gove,41 N. H.v. Breed v. Ib. 462.1857. Kelley
did not remain the the suit con­yetBurpee technically plaintiff,Though

at histo him and and ortinued be inby whollyprosecuted expense,
benefit; and,his so far as of is con­for any question public policypart

cerned, as if he had notrule as violated tothe was clearly attempted
administration.theevade law by changing the

But, not to be the he has an interest di­yetBurpee party,suppose
suit, and his wifethe and both he wereinvolved inrectly incompetent

His interest as an1 sec. 341. heir toat common law. Greenl. Ev.
14 N. H.him. v.the estate would exclude 359.Tappan,Sawyer

How, then,course, is shewould, of exclude her also. now ad­This
does not make herThe statute of 1857 surelymissible? competent

interested, than where he is ais moreher husband anywhere party.
athe of is because herIndeed, for wife party,the reasononly excluding
in the suit.has an interest Jacksona involvedhusband by being party

if we assumeBarron, that thatauthority,N. H. 495.37 Uponv.
liable to thenot be defendantwouldour law theby plaintiff, Young,

estate, and has incurred noin thecosts, that he has no interestandfor
suit, no interest inthen he would have thethein onexpense carrying

The cases citedresult, be a witness.and his competentwife might
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H., authorities,N.from 41 are therefore direct and decisive in offavor
the defendant.

The case states that the sister of Mr. testified for theBurpee plaintiff
without but an could been of no as theobjection, have availobjection

had nocourt to her.excludepower

Bellows, J. The suit was in favor of an of es-administrator an
tate in which the of' heir,husband the was as itwitness interested ap-

then,also that there no Inwere creditors. case of apearing recovery,
the husband would be entitled to a of the fruits of theportion judg-

; was, therefore, interested,ment he for that hedirectly judgmentby
be concluded.would

then, theWaiving, he should be as aquestion whether party,regarded
one is whether the wife is a or theinquiry witness for againstcompetent
husband, suit,where his interest is andinvolved in the woulddirectly
be concluded the isbut where he notaby judgment, party.

It must now be considered as well settled in thatNew Hampshire,
the exclusion of the husband and or eachwife as witnesses for against
other, preserveis founded as well reasons of to theupon public policy

jof relation,sacredness the the of interestsas identitymarriage upon
and therefore that the removal ofstatute theby disqualification arising

Kelleyinterest,from does not render the husband wife.andcompetent
Proctor, ; Gove, 452;41. N. H. 139­ Breed v. 41 N. H. Smithv­

Railroad,&v. Boston Maine 44 N. H. 325.
cases,theseIn all the husband was to the suit. In Breed v.party

Gove, husband,the wife from the as awas offered witnessliving apart
him, to the of necessaries to whileagainst prove delivery her so living

others,In the she was as a hisapart. offered witness in favor. In
Railroad,TheSmith v. Boston Maine& the suit the hus-was by

band wifeand for the ofloss of the wife’s before thegoods marriage,
and she was called to the loss. In all the cases she held towasprove
be incompetent.

clear, therefore,It is that where the husband or wife is to theparty
suit, witness,the other is not a on ofcompetent grounds public policy.
Is the the less where the is notprinciple any husbandapplicable strictly

suit,thea to his interest will be it?party determinedalthough by
Greenleaf, Evidence,Mr. 335,in workhis on sec. it down thatlays

ofthe the rule its to all inprinciple requires cases which theapplication
of involved,theinterests other are and would concludedbeparty by

therein,verdict the orany husband wife be not athough party.
The same doctrine is laid down Mr. Starkie in his work onby Evi­

4,dence, 708, cited,and cases thatit is said the in­part p. although
certain;beterest must vested and but it is held thethat if husband

interest, also;bewould reason of thedisqualified wife cit­by would be
744,v. 1 Ld. point.which is ining Tiley Cowling, Raym.

64;1is Evi. andSo the samePhillips is inprinciple recognized
& 376,v. 3al. Wend. itwhere was that theLeggett decidedBoyd,

thewife of bail anspecial was the defendant inwithess forincompetent
the suit.original
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laid in areThese so down the books well sus­elementaryprinciples
; is clear that are nottained the authorities and it basedtheyequallyby

alone, but reasons ofthe of interest asidentity public policyupon upon
In addition to the cases cited from our own to thiswell. point,reports

the that of the wife is notare authorities which show the competency
, as, instance,the for termi­restored termination of her interest theby

husband, divorce,thenation the relation death of orof bybymarriage
337,wife no interest in estate. 1 Greenl. sec. wherethe the Evi.leaving

isit is said that the the rule to secure domesticofobject happi­great
ness the ofseal the law all confidential com­by uponplacing protecting

husband and wife.munications between
Bowman, 209,In v. it13 Peters U. wasStein held thatS. Rep.

wife, death,a her could be toafter husband’s not allowed that herprove
tohusband had confessed her that he had committed in aperjury depo­

cause,sition read in the the ahusband was not or inter­partyalthough
ested in the cause. A similar doctrine was where the wife hadapplied

Twisleton,been divorced act of Parliament. v.Monroeby Peake’s
; Kinniard,87­Evi. in v. 6Aveson Ld. East. 192App. recognized

So, Hasler,193. 198,in v. & itDoker wasRyan Moody held that
a widow cannot be to discloseasked conversations between her and her
husband, of the violation ofbecause confidence. isSoconjugal Starkie’s

4, 711,Evi. andcases cited. v.In O'Connorp.part Marjoribanks,
by435, held, that,M. & in4 it was theG. trover personal representa­

deceased, his istives of the widow not toadmissible thatprove she
for to withthe sued the defendant her husband’sgoods author­pledged

; and this is the of and itity put upon ground public policy, rec­fully
Twisleton,of v.the doctrine Monroe and the courtognizes hold that

and notthe is limited to confidentialdisqualification general, communi­
See, also, *179,cations. 2 Kent’s and andCom. notes cases cited.

held, that,it is suit thein a trustees herSo by separatetouching proper­
trustees,the not be ahusband could witness for thety, he hadalthough

Bell,inno interest the Burrell v. 3subject. ;Sandf. Ch. 15­Rep.
Vandervoost, 596,4 andHasbrouck v. 153.Sandf. 5 Seld.

held, that,In it has after death,New been the husband’sHampshire, if
suit,the wife have no interest in the and the facts to which she is called

not come to herto did confidentialtestify, through communicationsany
husband, Barron,of the she be a witness. Jackson & al. v.may

22,inN. H. 494. Pike N. H. it is37 So v. Hayes, 14 suggested
J., wife,Gilchrist, that there is no reason the afterby thewhy death

husband, toof the should not state facts which came her knowledge
sources, not asfrom other and reason of her situation wife.by

cases, isFrom these it to be even after thefairly implied, marriage
terminated, that wiferelation is the cannot disclose information which

aas wife she had obtained theduring marriage.
atof the shows thatThis authorities common law thereview disabil-

of remains,the husband and wife to each other stillity testify against
removed,the from interest be as adisqualification arising byalthough

;divorce, it, therefore,or death and seemwould to followby logically
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statute, as has been donebyof thisthat the removal disqualification
here, witnesses.make themwould not competent

witness,not aviews, the wasthese think wife competentweUpon
must beand there

A. neio trial.

al.Pecker & v. Kennison.

intoxicating in of an<?law,the defendant violation also ottersellthe liqnorsWhere plaintiffs
inafterwards take the defendant’s forand note all thegoods sale,a paymentby separate

taking recoveringthe are fromnote, not thegoods, of thethe by precluded priceplaintiffs,
goods andfor sold delivered.legally in an. actionsold,articles

Assumpsit §400.00;delivered,andfor sold for badgoods mossy
received, §100.00.and

Gin,was for two 3-4 Holland one caskPlaintiffs’ pipesspecification
Alo,Porter, andone cask Scotch 1000 under an ac-London Cigars,

count,the moneyUnder a noteannexed. datedthey specifiedcount
$509.75,2, 1863, Boston,'and madefor dated inpayableFebruary

defendant, months,to his order onown six and byby payablesigned
indorse-;the back of said note were theindorsed. On followinghim

1863, §50, 7, 1863,15, §50.”: Defendantwas"May Julyments pay
Smith, creditor,B. aWm. subsequent appeareddefaulted. attaching

issue. Plaintiffs’ notethe above described beingand generalpleaded
was to and withdrawnevidence objected byin plaintiffs.'offered

all inin evidence that the articles the aforesaidIt allegedappeared
to defendant thebefore date of saidplaintiffsdelivered byaccount were

note,atnote, all settled for the date saidthat were of whichtheyand
and in for these'on settlement articles and some do-paymentwas given

no orhad license to sell liquorsmestic .Plaintiffsliquors. appointment
Massachusetts.in

nonsuit, court,a andmoved for which was denied theDefendant by
defendant excepted.

that,the the of Massa-The instructed lawsbycourt jury, although
chusetts, the note is held in the absence of toordinarily any agreement

abe and of the ac-to satisfactioncontrary,the payment pro-existing
it was that if find that thewhich shouldgiven, yet, theyforcount

inwas of for do-in this case void inconsequence being partnote given
law,sold to it would not as acontraryliquors operate paymentmestic

sales,as andof such of the account wereand satisfaction parts legal
suchcase find for the the ofin valuetheythat such might plaintiff'

asthe account claimed were sold in accordance withinitems plaintiffs’
law;of to which instructions defendantthe excepted.provisions


