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Bellows, Term, 1863,J. The suit to and onwas brought April
motion of defendant inthe was ordered to file hisplaintiff specification

renewed,and the order from time to time but notthirty days, complied
with, Term, 1865, when,until November under the count for money

received, count,had and the a note of the defendantwhich was foronly
$13.08 was specified.

issue,On trial the it that this note wasupon general paidappeared
3, 1865, but, as this was not in bar of the furtherJuly payment pleaded

suit, been,ofmaintenance the as it it could not theshould have avail
defendant aas defense to the action. Bank v. Brack­Pemigewasset
ett, 557; We,4 N. H. N. H. how­Williams v. 23 385.Tappan,
ever, think it avail the defendant in of asmay sug­mitigation damages

cited,in the cases the same as made since thegested partial payments
note,suit and endorsed on a or inthe return and of goodsacceptance

orwhole in after a dis­an action of trover commenced. Sowaspart,
or release after suit has in ofcharge been received mitigation damages,

81;not v.Abbot 2v. Lev.though pleaded. Chapman, Beckford
;Clarke, Christie, 224,1 236­ see to 2 B. & P.Sid. note v.Watson

225.
154,Bassett, Shaw, J.,In held,Lincoln itv. 23 Pick. is C.per

suit,that theany made since the commencement of evenpayments up
trial,to the of the thebe in evidence to reduceday may damages.given

ordered,then,The for andnominal wasjudgment, damages, properly
costs;arewe satisfied with the direction as to limitation of thatthe

is, that the take the costs of the first term.plaintiff only
Judgment plaintiff.for

Orlando W. Coon & al. v. Gilman Atwell.

An action will lie afor false and fraudulent affirmation in theto ofrespect quantity hay
out a farm the defendantusually upon which was about to sell theto plaintiff.

And also for the like affirmation as to the number of acres contained in such farm.
regardedSuch affirmations are not to be as mere of in which it wasexpressions opinion, folly

to nor as might,confide; the truth of which the vendee commonrepresentations, with pru-
dence, ascertain.

In an action on the case for deceit such affirmations be al-evidence,may proved by parol
though the deed.wasconveyance by

This is an action deceit,on the case for which the wasby plaintiff
induced to of the defendant a farm at a meanspurchase bygreat price,
of which he was defrauded.

There declaration,were three counts in the to all of which there was
a demurrer and joinder.

In the first count the deceit of de-was the thealleged representation
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fendant, that the and thatfarm cut tons of aseventy-five hay year,
what was then on the farm cut that waswas andhay seventy-year good

tons; whereas, fact,five in the farm did not cut more than thirty-five
cut,tons a and the cut that not all so butyear, shown as washay year

a before;cut the all of the defendantlarge was whichquantity year
well knew.

count,In the thatsecond the deceit inwas thealleged representation
the land,farm contained hundred in truthtwo and aeres of whenfifty

fact,and in wit,it contained a much to hundred andless onequantity,
acres, the wellseventy-five which defendant knew.

In count,to the third beenno was itrespect havingopinion given,
amended, is, therefore,and it to is stated andstate it. Itunnecessary
assumed that deed,the farm was and theconveyed by price agreed up-
on, viz., $32.00, and alsosecured the The defendantpaid by plaintiff.
contended that theevidence of inad-wasparol alleged representations
missible.

for defendant.Plodget,

I. 1. count,The set forth in the first that the "farmrepresentation
cut ofseventy-five tons a the in the barns andhay year,” and that hay
stacks tons,was as aseventy-five we claim be construedgood cannot

but as an ofwarranty, intention to state the amountmerely by way
which, erroneous,however a ofopinion, does not furnish cause action.

2. All the set forth in said count immaterialrepresentations were rep-
sold,resentations the value of the and theconcerning thing plaintiffs

the ofexercise truth.might, by common have theascertainedprudence,
Parker,v. N.43 H.Page 368.

3. It is not in this count that the suffered dam-alleged plaintiffs any
age.

II. The in the deed whichallegations the second count contradict
shows that the be as anumber of understood to stated onlyacres was
matter of belief or are to"The aforesaidopinion. premises supposed,
contain two acres, less.”hundred and be the same more ortwenty

A verbal the deed and which contradictswarranty, not bysupported
it, cannot be to trust tosustained. It the of thefollywas plaintiffs
such a warranty.

maintainable, because,III. It is submitted that the count is notthird
1. It shows orthat the of was a contract repre-wrong complained

estate, therefore,sentation and under thethe sale of realrespecting
frauds,statute and,of not inactionable unless writing;

2. The that the de-are the deed fromplaintiffs byestopped showing
fendant ever to such lots of land.conveyagreed any

forMurray, plaintiff.

I. The first count in 2in writ is correct form. Chitty’sSeeplaintiffs’
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cut sev­farm688. that theThe false wererepresentationsPleadings,
the barnsintons of a and all the that wasthatenty-five hayhay year,

defend­thefalse, andstacks cut that both assertions wereand was year;
lies.false, Seethat for think an actionant knew which wewerethey

Fosdick,102; 13 Johns.Tresham, 1Elkins v. Levinz War­dell v.
Allen,;; Colden, v.326­ Monell et 13 395­al. v. Johns. Whitney

305; ; on Ven­Lewis,1 1 250­Comstock Bostwick v. Day Sugden­
Actions275, 28;dors, 1, 273, 22secs. and Bacon’s Abridg.,vol. p.

E.; ;Case, Stevens, & Com. Digest,on the Dobell v. 3 B. C. 623­
Parker, 40 N.Deceit, 8;the forActions Case A. also v.Pageupon

H. 47.

.
count,II­ to see in 2 Chitty’s Pleadings,As the second form given

Chellis, 41cause;687, lies,for same actionthat an see v.Pettigrew
think,; is,form, weH. 99­ and Mr. suchN. the fact that aChitty gives

that such an action lie.willauthoritygood

substance;count, think, Har­III. The third in form andwe is good
260; 2Green, 381;low 34v. v. 23 Wend.Vt. Handy,Sanford

Torts, ; of the countsHilliard on 286­ therefore submit that all threewe
substance, suchin form the wereare and and that representationsgood

and cau­be ofas would to menlikely ordinaryimpose upon prudence
tion, Theand on andwhich rely. partiesthey might judiciouslyproperly
had not and assertions made the defendant wereequal knowledge, by

facts, and thenot matters of or but stated aswereopinion judgment,
204,Holcomb,in v.case cited 32 N. H. and Whit­Hoitt v. Tryon

marsh, 1, counts.1 Met. like the assertions in theseare not alleged

TheIV. evidence offered was v.by plaintiff competent. Sanford
23 260.Wend.Handy,

Bellows, of the thatJ. In the demurrer defendant urgessupport
the set forth are of notrepresentations merely expressions opinion,

immaterial,to a and commonalso and withamounting warranty, pru-
dence, the truth have been ascertained.might

action, however,The foundation of the is not a but thewarranty,
defendant;fraud and deceit of think if inthe and we that salemaking

of the farm he itthat cut tons offraudulently represented seventy-five
a not,it did and the de-when he knew werehay year, therebyplaintiffs

farm,and were the actionceived induced to the and sobuy injured, may
maintained;be think ornor do we it a case where it was folly negli-

in the to confide in suchgence plaintiffs representations.
value,It not at allis like the mere of as to butan'opinionexpression

a statement ofis a fact that in would be within thegeneral peculiarly
vendor;of the and to tohold that it would be confideknowledge folly

it, would tend to all further fairgreatly impair dealing.
Bartlett,The case of notKnox v. in county,Buckingham long

since, character, contested,of thiswas noand severelyalthough excep­
oftion this kind was made.
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a goodcount disclosesalso, that secondare, of thetheWe opinion
of land.theaction, of quantityit acause of being misrepresentation

is nottheseonno warranty pointsthat the deed containedThe fact
deceit, not;?andismaterial, for, before, the actionas said the ofgist

breach of contract.
affirmation, known bya falseisIn each of counts therethese alleged

matter, and bya materialfalse, in relation tothe defendant to be and
an ac­a casein suchwhich andthe deceived andinjured,,wereplaintiffs

Deceit, 8, whereA.for athe Casetion lies. Com. Action uponDig.
muchbe sotothe rentis a sold landit laid down that if man affirming

hiscertain, withinand liesnot, lies, isit is for the rentwhen an action
211; 2 Ld. Raym.1own is Salk.v.Soknowledge. Risney Selby,

hetitle whenland, that he had a1118. if he sold goodSo affirming
See, Free­also, v.PasleyIbid.knew he had no title. Com. Dig.,

this action.man, 51, which3 T. R. thefor governprinciplesgeneral
toasStevens, 623, inis muchThe 3 B. & C. pointcase of Dobell v.

ofthe in to the hay produced.quantityrespectalleged representations
house, falselythe repre­the treaty,There vendor of a public pending

month, theand alsosold thesented the amount of and byspiritsporter
heldrented, it wasandwererate at the and certain roomswhich taps

Cases, ;55­See, also, 2that case lie. Smith’s Leadingfor deceit would
Page Parker, N. H.40also v.Freeman;notes to andv.Pasley

395, held thatColden, it was1347. In & v. Johns.Monell al.
that aland, for falselycase lie a ofwould vendor representingagainst

the deed.it, init was not statedcertain annexed towas thoughprivilege
observed, also, and secondto firstthat a form similar theIt bemay

Pritchett, 16See, also,2 v.counts is in Pl. 687. MunroeCh.given
Allaire, 1785; 2; Comstock168,13 U. sec. v.Ala. S. Dig. Whitney

306; 65; v.Baird, Bostwick7C­ Barb. Ct.ark v. S. Rep.l­
250; 260.Lewis, 231 and v. Wend.Day’s Rep. Handy,Sanford

that the de-counts,As to the first and second we are of the opinion
that, inoverruled; themurrer was and are also ofwe opinion,properly

admissible.isaction,of of false affirmationsform evidence thethis parol
discharged,.Gase


