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610; notit bePl. or necessary179. Whether might& Ev. Story’s
thebond tomaintenance of these actions the vacate formerto the upon

*44, do not1 we nowChit. Pl. Am. Ed.) n.,)judgment, (see (11th
material,for, it can beto that beshould questioninquire, broughtpropose

thebefore court atus more and besides thebefore questionsregularly;
theto in abatement.trial term seem to arisen in referencethe have plea

sustained, and the third is over­The first and second areexceptions
ruled.

Conway Thev. Town of Jefferson.

claims thatJudgment will the contain some are ille-not be arrested because declaration may
gal, if it also recover.contain others thewhichupon plaintiff may properly

jury were for,Where it does not a that instructions to the askedfrom case any specificappear
givenasand no is taken to such instructions are upon anyexception particular question,

given.it be that all instructionswill were correctlypresumed necessary
againstdamages injuriestown,a forUnder our statute the ofwhich forprovides recovery

carriage,” high-ofto thef team or the adone or to his insufficiencyplaintiff’s by“person,
injuries and coalthat for to his sled load of thereon.held, recoverway, mayplaintiff

highwayause of the a for under aThe road as adversely,twenty years, openly,by public
right, highwayand make aclaim of will itexclusively public bycontinuously, prescription

against all interested.parties

for of athe Jan.insufficiencyeaused highway,Case, 1,damage by
hadThe that the been establishedclaimed1861. highway byplaintiff

show that the roadThere was evidence tendingto allegedprescription.
defective, road the Jefferson incor-to be was the of turnpike,formerly

had1804,in and that not maintainedthe anyturnpike companyporated
;toll, the road since 1825taken or andor or usedany repairedgate,

time,that hadno madethat the since anythere was evidence company,
it, inor towayclaim or exercised control over any objectedupon, any

owners,land aboutuse the road the Certainthe made of by public.
1840, 1825, barshad maintained acrossand at other times aftervarious

road inthe summer.
if,road was a sinceThe court instructed that the highway,the jury

1825, twenty years,it had been used the as aby highway, open-public
and un-continuously,.a exclusively,under claim ofadversely, right,ly,

thus establishedthat it could be against th©'turnpikeinterruptedly;
town,and the whether theas landwell as the ownersagainstcompany

thatstill the barswas existing;had. dissolved orbeenturnpike company
that would defeat thean pre-did not constitutenecessarily interruption

if the land own-an interruptionthat be suchwouldtheyright;scriptive
thethem, tointended, interrupt prescrip-ers or maintainingby erecting

orone fromroad, to any passing,or the use of the preventtion public
; but that theyto wouldor the oneto of any passdispute oppose right
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annot be such if were erected andthey maintainedinterruption merely
for the accommodation and convenience of the land owners in the man-

fences, cattle,of their of,andagement withpastures andknowledge
in, the adverse use. Toacquiescence instructionsthese the de-public

fendant excepted.
The in declaration,the count in theplaintiff that "healleged only

andwas over the said his teampassing along, upon, withhighway draw-
coal,a load of and that then and there reason of the insufficien-ing by

and of of aforesaid,want the said ascy repair thehighway plaintiff’s
sled and rack said load of coal with thecontaining thereon wasplaintiff
overturned, and the was neck,plaintiff thereby in hisgreatly injured
back, sides, arms, and and tbe saidlegs body, rack and sledplaintiff’s

broken andwere and the coal aforesaidup injured, wasplaintiff’s spilled
wasted to the amount ofand bushels of thefifty dollars,value of five

and the has been wit,to and has toplaintiff obliged expend, expended,
the sum of one hundred dollars in and about the of the bruises andhealing

aforesaid,of the as inand and aboutinjuries plaintiff the of therepair
said rack and sled.”plaintiff’s

damnum, $100. The claimedAd plaintiff exemplary damages.
There was evidence to that theshow and his racktending wereplaintiff
injured.

The evidence the coal thewas ofconcerning .thetestimony plaintiff
accident,afterthat the the he returned withday two men and gathered

coal; thatthe he could not all of it snow,out of the butup get lost
bushels,about worth cents afive bushel.forty The returned ajury

for $93.22.forverdict plaintiff
defendant inThe moved arrest of because of that ofjudgment, part

coal,declaration to the onthe the that therelating ground couldplaintiff
for torecover his teamonly damage Theperson, carriage. plaintiff.or

remit ifto it shouldmoved becomedamages necessary.
also toDefendant moved set aside the verdict because of the instruc-

tions, heto which excepted.
ofThe law were reserved.questions

Fletcher,& forBurns defendant.

& forBenton plaintiff.Bay,

Sargent, J. The instructions to which the defendant excepted,
think,were, correct andwe The made in theproper. point argument,

after thethat obstructions were the burden ofproved wasproof upon
is,the to show that forwhy, whatplaintiff and with what mo­purpose

itive, the bars were across thisplaced be correct inway, may principle,
not raised theis case.bybut If defendant desired to raise that ques­

tion he should have asked for and,instructions that forupon subject,
that in factappears, they have been.aught may The case doesgiven.

thatnot show instructionsany were asked for that were not orgiven,
that was taken toany thatexception wereany and thegiven: presump­

such casetion ás in that instructions wereproper given.
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motionThe in of noarrest stands betterjudgment upon grounds.
will not be arrested thebecause declaration con-Judgment havemay

tained some claims that were if it also contained othersillegal, upon
thewhich Itrecover. does not that instruc-plaintiff anymight appear

tions forwere asked in to the of the of the townregard question liability
coal,for the nor was totaken instructions thatany wereexception any

then, is,thaton The that the ongiven instructionspoint. presumption,
point correct,that were and if the that no re-law was could bedamage

coal,covered for the the be the in-would that were sojurypresumption
andstructed found There is in the case or in theaccordingly. nothing

verdict that or toshows show that the in theincluded verdictjurytends
for the coal. The has no occasion to remitanything plaintiff any part

of the verdict as thebyfound jury.
But of Statutes,57 the Revised and consid­upon examining chapter

all its no doubt that thewe have intendedering provisions, legislature
to section,include in term in the firstthe team the or animalsanimal

load,that drew or orcarried the whether one or that drivenweremany,
otherwise;over the in harnesswhether or and the termhighway, by

load,to includeintended whatever thecarried whethercarriage they
runners, carried,or and also thatwheels onwhich was whetherupon

runners,wheels or or horseback. Ion have looked in forvain legal
authorities on the use and construction of Butthese words. the dic­

found, think,Ithe have I the construc­tionary, authority justifies,only
tion I have them. See Webster’s edi­Dictionary,given Unabridged,

1865,tion andof titles Team Carriage.
that must aBut is claimed here there beit dedication of the highway

theand an of the same as atown beforebyacceptance public highway,
defects,forthe can held liable its and thatbe this musttown acceptance

town,the atbe acts of which leastsome indicate theirshown inten­by
an Thistion to it as hasquestion been recent­existing highway.adopt

court,this in Nashua,considered and determined (ante,Stevensly by v.
that isheld where there ait was dedication to thewhere public192,)

land,of use of ityearsuse the as a istwentyownerby public highway
of an and whereconclusive there is such dedi­evidence noacceptance,

time,that of ifcation, adverse,use termthen such for continuous and
of so usea tobe evidence such notrightwill conclusive onlyhighway,

owner, also asas land but theagainstthe or to betowncityagainst
maintenance and Under thewith its instructionsrepair.charged given

case, found ain this the have dedication and ac­highwaymay byjury
ofeither would beor which sufficient.ceptance, by prescription,

on theJudgment verdict.


