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A new trial will be thenot wheregranted on the ofground evidence,discoverednewly
thewho has lost unless thethehas to a new trialright review,party verdict, by

discovered evidence has misconduct ofbeen theknowledgefrom hisnewly kept by
his adversary.

defendant,Case the unskilfula andforagainst neglectsurgeon,
treatment of athe verdictfractured returnedplaintiff’s The juryleg.
for the which aside and athe setdefendant should beplaintiff, moved
new trial a controll-"because of evidence ofgranted, discoverednewly

character.” motion.Evidence was on theing taken and submitted
The defendant had the the statute.to a undernew trial reviewright by

Sanborn,&Foster forGeorge, the plaintiff.

and Minot & for defendant.Tappan, theMugridge,

J.C. offor on the newlyPerley, new trialsApplications ground
discovered evidence have not earliestbeen this Thein State.frequent

;that has to Carr,come H. 166­my was in v. 21 N.Stateknowledge,
I case,and am not beenwith a hasacquainted in new trialany which

in this State forgranted that cause. the whoUnder our statutes party
had,loses the on action,verdict the first trial of a hascivil generally

has,and ;now the him anto another trial whichright reviewby gives
to use trial. Itfirstopportunity any new evidence after thediscovered

causes,is different in criminal of re­where nothe statute rightgives
view. The fact that trialthe ahas to second bythelosing party right
review is in the State v. reasonCarr as theassigned why applications
of this sort so ahave seldom crim­been made in That wasthis State.

case,inal and notdid call on the court such a mo­to whetherconsider
tion would be aentertained the new trialwhere the tohadparty right
on review.

If the ofdiscoverednewly evidence were from the knowledgekept
the athe his newlosing party by fraudulent of adversary,contrivance
trial grantedto be of thetheought without much to importanceregard

evidence,new not,and to review.was,whether the action wasor open
In this case at the beenhavetime when the is tonew evidence alleged

discovered, the had,defendant new trialhas,and still the to a byright
review. is no fromThere that evidence was keptthe newsuggestion

knowledge by any plaintiff;the of andthe of thedefendant misconduct
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a case like a motionmeets us in the outset whether in thisthe question
en-of betrial on the discovered evidence willnewlyfor a new ground

; or, thebe left to introduce his evidence onthe newtertained party
trial, he has a under the statute on review.to whichnew right

motions,the theconsideration of suchThe embarrassments attending
a the mis­them loose rule of andbyof encouraging practice,danger

cause, andof thetrials same are clearlywithchiefs connected repeated
this cause arein the v. New trials forset forth State Carr.forcibly

willit is made to that otherwisewhere injusticeappearonlygranted
done; toand in order to be satisfied that isbe injustice likelyprobably

trial, is to an in­the new the court intobe done by refusing obliged go
evidence,and of the its connec­newas to the weight importancequiry

trial,used on the former and even theevidence credibilitytion with the
Dennett, 531;44 N.Dennett v. H. Parker v.of the witnesses.

246.24 Pick.Hardy,
review,the to another trial on and theis lawthere by rightWhere

misconduct,of no it said that tohas been cannot beguiltyother party
to a trial ofit is new on account new-necessary grantinjusticeprevent

If on the new trial the evidenceevidence. newbydiscovered reviewly
verdict, costs ofthe indeed the former trial are not recov-thechanges

statute. But the mis-trialunder our former byback happenedered
verdict;lost the ofof the who and thethe misfortune party expense

cases,to the of our intrial, other shouldanalogy practicethat according
it;misfortune caused that causedwasthe whose expensefall on party

who, accident,of the was notthe misfortune party, by seasonablyby
evidence; and there is no histhe new inof injustice bearinginformed

hiscaused own misfortune instead of itwas bythe loss which throwing
innocenthis adversary.on

law,the the a trial re-of which to newThe intention gives byright
to meetview, been cases where the loser on the first trialmust have

or misfortune notaccident was able to his casefrom some fully;present
cause were and tried on all that ex-if the the evidencefully fairlyfor

isted, there be no more thatwould the verdict would bepossibility right
second trial than on the first.theon

and in most of the jurisdictionsIn where theseEngland questions
considered, there has been no to a reviewbeen new trial byhave right
law; Mas-at and it is to be observed that cases fromthe citedsuitsin

in thatarisen since the ofhave was abolishedreviewrightsachusetts
case,not seen a the a trial reviewI have where to new byrightState.

in whichexisted, no misconduct was on theand adversecharged party,
on evi-has been the of discoveredtrial ground newlya new granted

is not in this misconductAs the case withdence. plaintiff charged any
discovered,to to andthe evidence have beenreferencein alleged newly

review,has to are ofdefendant the the cause on wethe right try again
that to it thisis not to set aside ver-injusticeprevent necessaryopinion

reason, therefore,a new trial. The newand for whichdict failsgrant
evidence,on accountare of and with-trials discoverednewlygranted

into consideration the this mo-out of evidence submitted onanygoing
tion, are of that it must be denied.we opinion


