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land,tiffs’ when at in effectlooked theyet produced,aggregate giving
to,the evidence on both such as think it entitledsides consideration we

however,but not oron to conclude thethisintending, plaintiffs,point
to their to the conclusion that their dam-prejudice we comelegal rights,

inconsiderable,are or well suitsand beages may byslight compensated
law, that,at dismissed.and for reasons the bill should bethe assigned,

Merriam,Albert Review, Rock­JeffersonDefendant in v.
wood, Review.Plaintiff in

aWhere note,and a conditionsurety signs delivers to underhis aprincipal negotiable
that it shall not be elsewhere,delivered to the until some otherpayee, or negotiated
person shall also the same as the face of thesign is onnothingand thereco-surety,
paper thatindicating other the instru-any topartyis exnected to becomeco-surety
ment, and fact isno theacceptsto the before hebrought the ofknowledge payee
same, calculated to on in suchput him his induce inquiry,which shouldguard, or
case, the surety will be bound.

The surety places instrument, due,the theface, is in handsperfect its and itbeforeupon
of the itproper person appa-to that thepass to the and the holdslawpayee, justly
rent with realauthority, him,which the as thesurety regardedhas shall beclothed

asauthority, and the condition was to the pur-the unknownimposed upon delivery
chaser of the paper, therefore not avail thethe of such shallbenefits condition
surety.

Assumpsit a Theissue.upon note. Plea thepromissory general
note ondeclared is as follows :

13,Nashua, 1861.June
date,afterNinety I Mer-days to to the order of Albertpromise pay

riam, dollars,two hundred received, at Headvalue the Indianpayable
Bank, Nashua.

War. P. Yorke.(Signed,)
And on back,the Jefferson Rockwood.

It in note, Rock-evidence that Yorke andappeared at the date of the
Lowell,wood resided in Mer-Nashua, H., Mass.N. and Merriam in

riam was two afterintroduced in a oras a witness thatand testified day
the note,date of the withhe from Yorkereceived it mail in a letterby
a request that he the moneywould take let him have uponthe note and
it; Bank,that note,he took the theit and it intoendorsed Appletonput
Lowell, notes,as drew hishe was timeaccustomed with all histo do
check out,the theamount,bank and forwardedfor the discountupon

Yorke;to notice ofmoney that he receivedat the of the notematurity
sim-endorsee,from said bank receivedprotest as that he had previously

Rockwood,ilar notes from Yorke ofthe endorsementhaving generally



82 [Hillsborough,MEEEIAM v. EOCKWOOD.

but iu one advancedinstance notes he hadof another on whichperson,
otherto Yorke the athis andsometimes fromitmoney, pockettaking

be-business,times notesit thefrom the bank hiswhere he diddrawing
account; thatendorsed his banking him and to credit onhisby passed

he had no Rockwoodoror either with Yorkeagreement understanding
notes,that- he was to understoodendorse this or butof theany previous

andthat he was to of hislet thethe to securityYorkemoney upon
forwasRockwood’s notesnames that theand his own endorsement upon

the of be enteredthem thatpurpose theyto the banktransferring might
his bank BankHeadupon account and to the Indian properlyforwarded

endorsed for collection.
inRockwood notestestified for the had severaldefence that he signed

before,this takenwereway up,and had seen aftersome of them they
and all endorse-those he had seen after had Merriam’swerethey paid

them;ment understandingthat he orupon never had any agreement
Merriamwith thein reference to his or of previousthis anyendorsing

requestednotes, toldbut that hethis notewhen endorseYorke him to
thathim discount-itMerriam was to it with him andendorse getgoing

at a benefit,ed bank understoodin and heLowell for his (Yorke’s)
likehe init,when his that Merriam wasname the back ofsigned upon

manner to endorse it as Yorke.with him forco-surety
withYorke testified that he had orunderstandingno arrangement

notesMerriam in reference to his of thethis or any precedingendorsing
this,or sentit that heto be discountedprocuring for him (Yorke)'and

as he had notes,the him let himto for toMerriamprevious (Yorke)
it,have the betweenand he that it was understooddeniedmoney upon

tohim himand forRockwood that the note was sent to Merriamto be
endorse it evidenceand it to be There otherdiscounted. wasprocure

Yorke in material of hiscontradicting testimony.parts
withThe defendant inalso testified was oncethat he partnership

Yorke, note wasbut thisthat whenthe dissolvedhad beenpartnership
; hisYorkethat lentbefore thisgiven note was he hadgiven repeatedly

haddissolved; hename to raise thattheafter wasmoney partnership
dissolution;after theor ten notes for himsigned moreeight perhapsand

nameand that a Merriam’sthatof them went to thegood part plaintiff;
takenon notes, hands,was all the andhis wereformer which intowent

ofYorke, he, anyon toup by defendant,and the not called paywas
them.

It that Yorke andappeared Merriam were brothers-in-law.
. wereThe court instructed the that the and defendantifjury plaintiff

inrecoverysureties on the note for could be noYorke theretogether
suit;this defendantthat theif it was betweenunderstood and agreed
Yorke, wereand made,when the was and defendantnote that the plaintiff

to be sureties theYorke,on for to plaintiffthe note and this was known
or,when as shouldnote;he took the if were suchthe circumstances

have the theput signedon to ascertain whether partiesplaintiff inquiry
as actualnootherwise, hadjoint or thepromissors plaintiffthough

notcouldthat the thedefendant asknowledge surety, plaintiffsigned
recover.
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That, toin have inquired,thewhetherdetermining plaintiff ought
and former dealingsshould take thethey into consideration relationship

ofof formthe the usualwas not inand the fact that the noteparties,
notes, in as and severalwhich to held joint prom-the intend besigners
issors, bottomnot atback and thethe on thedefendantbeing signed by
on the face.

defendant,The the movesthe whichfound a forjury plaintiffverdict
to set aside for in instructions.error the foregoing

con-theThe foron case are reservedquestions thearising foregoing
sideration of the court.whole

G. Y. for plaintiff.Sawyer,

I. The facts ofno to thefurnished evidence jury any groundproved
which the could held toupon be beplaintiff inquiry.put upon

so,II. If notstill the the orwhether wasquestion putplaintiff
was to be sub-upon one be the court and not toinquiry determined by

mitted to the jury.

W. W. for defendant.Bailey,

I. The relation, in the to a notewhich several parties promissory
stand to each themselves,other as between can be shown material.when

Fellows,v. cited;255,43 N. cases thereinMaynard H. and White-
Hanson, cited;house 9,v. N.42 H. therein Bart-and cases v.Boody

lett, 42 N. H. 558. And is a of is as-fact for the asquestion jury
sumed in most of the above cited cases.

II. The as to thequestion whether to have inquiredplaintiff ought
one,was a thewhichpreliminary upon depended plaintiff’s chargedbeing

with Rockwood,of the Yorke whichbetween andknowledge agreement
the their verdict found to existed thejury by have and was one of ques-

fact,tions of which the had to in relationsconsider thejury determining
of note, reason,the several to northis and notheparties plaintiff gives
cites itany should not been submitted to theauthority, jury.havewhy

III. the the as sure-By verdict found that didRockwoodjury sign
andty, that tothe have the firstplaintiff pointought inquired. Upon

the makes no but what it was found.plaintiff Uponobjection properly
the brief,second the in his that thepoint saysplaintiff proved”"’facts
furnished no Butto theevidence of for such finding.jury any ground
the didtheir that to themjury verdict the evidence submittedby say
furnish tosufficient for nowsuch The only questionsground finding.
be considered are the the As to whetherinstructions of court.upon

considered,the case notverdict was be theevidence cannot nowagainst
hav-been drawn that that notfor evidencehaving upon pointpurpose,

instruc-been in the underfull. That evidence considered theing given
doubted,tions of the well becourt cannot especiallywas competent
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reasonswhen the mere the is by anystatement to notcontrary supported
thein what wayor It conceiveauthorities cited. is difficult togiven

instructions towere theinjurious plaintiff.

Nesmith, ofhis action assumpsitJ. The Merriamplaintiff brings
notethe originallydefendant as a certainagainst promissoryofsigner

received,$200, signeddrawn Yorke,one for for valueWilliam F.by
tomadeby defendant as to be payableandjoint promissor, purporting

Headdate,the order at the Indianof the in from90plaintiff days
the de-Bank andin Nashua. the drawerthe note wasWhen signed,
YorkeNashua,fendant both in was forwarded byresided and the note

ofLowell,to the amountthere raised thewho at whoresidedplaintiff,
of theYorke,the and had the benefitnote the to whoforwarded funds

ofsame. No of theis the signaturesmadequestion upon genuineness
thenote,the to of the demandthe the uponnorparties sufficiencyupon

recover, as themaker, to&c. The he entitledclaims that isplaintiff
faith,advanced, innote,bona as heholder of the says, goodhavingfide

it, in theits execution, regu-value soon after andits having purchased
defect,business,lar conditionanycourse of orof noticewithout any

defendant, Rock-of thewhatever to thetending qualify part liability
therefore,wood, Theas one of the of the same. plaintiff,signers

thatclaims the thebenefit and of all reasonable presumptionsprotection
value.the forlaw ofthrows around the innocent holder negotiated paper
of im-thecircumstances,Under such casts burthenlawthe properly

defend-note, thethe while in the hands of the uponpeaching plaintiff,
defence, whenthatant. And the as hisdefendant accordingly alleges

note,he thehis name on the of it with understandingback this wasput
him-and to liable withthat also be equallywasexpectation, plaintiff

self, manner, as a co-or that to in likethe the notewasplaintiff sign
anthat he had such agree-with him for Yorke. Defendant sayssurety

Yorke,ment, note,of theor the or drawerwithunderstanding, principal
he orbut agree-does not claim that he had such understandingever any

ment with thisthe himself subject.plaintiff upon
defendant,theNow, availwe understand such an wouldagreement

its existenceofknowledgehe is able that hadto showprovided jilaintiff
Parsons, 1 Prom.rule,at the time The as statedhe took the note. by

Notes, shall be232, that itis, a the intentthat if note be withdrawn
on theitof them rep-and one or moresigned signseveralby persons,

orto byit is beresentation the of the to whom given,by payee party,
not,it, doandan will theyhim that the otherswith signunderstanding

it is notnot the such note being regardedvalid actual signers,against
nota contractas the is nature ofone the and inintended by parties,
it.as dosuch signa fraudand in its as uponeffectcompleted, operates

case,Parsons, theIn is foundnote, inthe the aforesaid textunder
doctrine29. TheThe 17 MissouriBank Missouri v. Phillips,of

note,a thatof this endorser ofcase is "that it no defence for thewas
condition, be endorsedhe it should alsothe thatendorsed it upon express

theIcneuithe endorseethatanother it does notby where appearperson,
168, the de-Sweetzer, N. H.So, 5condition.” the case v.in Hill
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withfendant a for theto note as principal, togetheragreed suretysign
refused,note,K,one but ATand the and thedefendant signedprincipal

theand the without knowledgenote was then the creditordelivered to
the circum­creditor, Hill,of ofdefendant,the but the was .informed

was notHeld,stances the defendanthé thatwhen the note.received
the facts ofliable undernote,the himon the to beingattempt charge
wasthe But,case to-a bankfraudulent. a note signedwhere payable

thethe on the ofby and one an prin­partprincipal surety, agreeement
is notwith such another whichcipal that he will surety,surety, procure

defence,done discounted,he nobefore the note to constitutesbeproves
unless Thethe officers of the bank of suchwere agreement.cognizant

Goss, Burk,315; 15Bank 31 v.v. Vt.Passumpsic Pickering
;; 44; Dixon,East. 450­Contracts,38­ 1 3 Vt.Parsons on v.Dixon

Lombard, ; Moberly, B. Mon­Haskins v. 1016 Maine 140­ Smith v.
roe 266.

Indiana,Foresman,In Lawin 5settledrecently Reg.,Deardorf v.
551, 1866, if a sure­"thatthe court the doctrineJuly, downlays general

face,itsandty to his an instrumentsigns delivers uponprincipal perfect
with a orcondition that it-shall not to thebe delivered obligee, payee,

-until execute thegrantee, agreedsome other shallwho arepersons, upon,
same, and the to the con­the instrument withoutdelivers regardprincipal
dition, and con­the no of theor hasobligee, payee, knowledgegrantee
dition, case,the authoritiesbind In this thewill thedelivery surety.

collected,on this commentedare and of thembearing point many ably
who, case,by Justice in that out the of Jus­upon followsBay, opinion

Bedfield,tice as in his ofreview Chief Justice Appleton’sexpressed
Brooks,in the case settled inopinion York Insurance v.Company

1864, 402, 1864.vide Law BedfieldChief JusticeMay saysReg., p.
that "it seems to us thethat where there isupon nothing uponprinciple,
face of the that to be­other co-sureties werepaper, indicating expected

instrument,come to the and to. theparties no fact is knowledgebrought
of the or before he calculated tothe instrumentobligee, payee, accepts

him on his in to that and natural­put which wouldguard, regard point,
have aled man interested in direction to havely theprudent opposite

made said tobefore the the fault cannot beinquiry accepting security,
hand,And,rest to extent the the otherany or onupon obligee, payee.

where the trusts the bond to the insurety principal obligor, perfect
form, thewith his own name attached as andsurety, nothing upon pa­

to instrument inindicate that others are thetoper any expected sign
order to full makes suchit all the hegive validity prin­against parties,

his such is theto deliver the same to the becausecipal agent, obligee,
transactions, and ifnatural and thecourse of suchordinary conducting

under such to thecircumstances assurancesprincipal any suretygives
other con­co-sureties,in to other or anyregard procuring performing
he failsbond, instrument,dition before he todelivers the or and which

assurances,the must standconfidence to suchperform, surety, giving
hazard inthe of their and cannot the obligee anyimplicateperformance,

matter, rashness inin the orunless he is ofresponsibility guilty fraud
offurther, that,the He in a majorityobservessecurity.”accepting
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cases,American theheld,it has that in to uponbeen order obligeeput
theaseven, suchsome the of theindication paper,inquiry upon face

instrument, somebond, orinsertion of names ofother in the thebody
con-thememorandum attached to of thethe surety, indicatingsignature

toexist,dition inwhich he or some notice paisshouldupon signed,
And, thatthe which be asobligee, equivalent.might fairly regarded

default, andthis,without the is not with any positiveobligee chargeable
beif there has the bond maybeen default on the of thepart obligor,

enforced.
fromremarked,It is to unablebe here that the defendant beenhaving

note,Yorke,his the or fromown the ofor that of drawerknowledge,
himself, to becometo show fact that hadtheplaintiff agreedplaintiff

ex-he that theliable himself as an asksequally with co-surety,original
istence of surround-such contract be inferred from circumstancesmay

case; first,the to thefrom course of thethe betweening dealing parties
notes,note as drawnfrom the fact that some or tenderived other eight

defendant,Yorke,in like had beenmanner to this and endorsedby by
'Lowell, hadmade and forwarded to at andpayable plaintiff plaintiff

thereon, at whereadvanced his own or them the bankfunds raisedeither
testified, thathe his for thedid business use of Yorke. The defendant

notesafter some of these had been taken he had seen theup, plaintiff’s,
namename endorsed thereon. The ofappearance plaintiff’s(Merricmis)

that iton the notes would consist with defendant’s theory,theendorsed
de-there to the as set bywas pursuant original upagreement,placed

the endorsement alsoBut consists withfendant. plaintiff’s explanation
Yorke,That he raise thecase. was to the forof the money upon

names,of the furnished Yorke’s and Rockwood’sbystrength security
advance,had not of his hethat when he the funds own on handand to

Bank, histhe notes into the he didto wherewas obliged pass Appleton
and, course,business, of namehe was to endorse his ownbank required

notes,the into transfer the and securityon the notes toproperty give
bank; or, ofthe endorsement consisted with theto the usageplaintiff’s

thethe note the Bank at the ofcollecting by Appleton requestsimply
Bank, the aid or intervention of the cashier’sNashua through agency.

Hence, we definite or infind conclusive eithernothing theory.
the and Thisit is said Yorke were brothers-in-law.plaintiffAgain,

defendant,to incline to andfact tend the assist the per-might plaintiff
inference tono be fromderived this relationship,haps stronger ought

fact,other the defendant Yorke forthan from the that and had many
in The the in-been business. bonds of andyears partners relationship,

a orfromtimacies contracted have beenlong may strong,partnership
weak,both orbeen both and bind-havemay quite equallythey strong

no thetobut still clue the contract setfurnishing satisfactory byuping,
It be that the in whichdefendant. admittedmay properly position

stood, note,in reference to the other to the did affordYorke parties
assistance, than toreason he should to them for rathersome why apply

a stranger.
the thatThe court also told if the circum-otherjury, among things,

such as the to ascer-stances were should onhave put plaintiff inquiry
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otherwise,the astain whether orparties promissors, thoughsigned joint
had no that asthe actual the defendant sure­signedplaintiff knowledge

could not recover. That in whether thethety, plaintiff determining
to have should take into theconsiderationinquired,ought theyplaintiff

and former of the and the fact that therelationship dealings parties,
notes,not in usual form ofnote the in which the intend towas signers

held, back,as and several on the andjointbe promissors, being signed
the or As tonot at bottom face. the latter it is the settled doc­point,

trine, rule, thator the the law that the atogeneral partiespresumes
eachnote stand toward other in relations inthe which theirpromissory

but itwhenever is for the ofappear, necessaiy jus­signatures purposes
Hanson,tice, truth be to v.the be otherwise.may shown Whitehouse

9; Bartlett, 558;H.42 N. v. 42 N. H. v. Fel­Boody Maynard
lows, ;43 N. H. 258­ Martin v. 11 H.N. 385. In the latterBoyd,

held, others,is thatcase it also if it would be of toproductive injustice
ofwho have become holders the or who have otherpaper, acquired

the relations the inofdependent upon apparentrights parties ignorance
facts,of the then the cannot be testi­general presumption repelled by

mony.
us, defendant,In the case before the to the stands inaccording paper,

note,the of a the and isregular original promissorplace upon presumed
maker,there theto be at the of or Yorke.request Martinprincipal,

v. ante.Boyd,
sons, 33,6 N.In Par­ H. theNichols v. where wasquestion raised

note,whether the the of the was bound to have in­plaintiff, purchaser
not,whether of the on it factone was in or thequired signers surety

name,writtenword not hissurety Justicebeing against Richardson
there remarks that the cannot be to have orplaintiff presumed inquired,

learned,to what thehave in character of the note didsigners actually
because that was a circumstance with which he had nosign, concern.

If sureties wish into have the character which theirthey names toput
known, asnotes must this,sureties. If tothey they dosign neglect

no is bound under such circumstances to nor caninquire, beperson pre­
tosumed know in what character notes.they sign

us, doIn the case before not see how or thewe why shouldplaintiff
have been on theby faceinquiry of theput upon anything appearing

It There waswas not overdue. no or limitationqualificationpaper.
thename of defendant. It in histhe was to haveplaced against power

hadsuch if the ofaffixed limitation he benefit it afterwards.expected
therefore,The received the and full valuehavingplaintiff, paper, paid

proved it,therefor, of or inwithout notice fraud defect isanybeing only
note,to treat as the thebound the defendant andjoint promissor upon

to establish his liability accordingly.
In is fraud theit held that any willEngland, practiced upon surety

3invalidate the Pidcock v. Barnwell & Cress­obligation. Bishop,
:well 605. The same extends toJustice Redfield says principle prom­

tonotes not orand other contracts contractsnegotiableissory negotiable,
;Dixon, &before 5 L. 512­Aude v. Eq.negotiation. Eng. Lloyd

; Richards,Howard, 1v. 1 L. 227­ L.& Palmer v.Eq.Eng. Eng.
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; toin466. ButGibbs, regard&& 4 Payne520­ v. C.Eq. Leaf
instruments, moneyoffor the sake raisingwhich are executednegotiable

themarket,in after have been once negotiated,the and theyespecially
exe­otherwise, havingrule is and the or otherheld surety, any party

others, as having givenit iscuted the and entrusted to regardedpaper,
ante, Vt.Goss, 31them to it. Bank v.power negotiate Passumpsic

ofthe risk; must runH. The surety315­ Davis N. 224.v. 8Lang,
tothe paperthe fraud of unless there ishis own something uponagent,

with him.show that other were to signparties expected
20v.Court, caseIn the United in the Goodman Symonds,States
in­thetitle tosaid, in theHoward, 343, it is if the defect or infirmity

transfer, thestrument, question,theat time ofon its face theappears
anot, ques­notice, isorwhether the who took it had generallyperson
to im­it iscourt, that wheretion of for the but proposedconstruction

outsideof facts and circumstancesthe title of the holder bypeach proof
aornoticeitself,the is bound toof instrument the defendant prove

suffi­is notfacts, and cautionof of caresuch and mere wantknowledge
thenceforward;270,Notes, and9, Crosbycient. 2. onParsons ch. p.

Grant, 36 N. H. 273.v.
conclusion, thatcase, thewe come toFrom our of theinvestigation

the factsthatto thewas the instruction jury,the byplaintiff prejudiced
to upondefendant furnished sufficient evidence plaintiffby putproved

therefore,And,thein manner and form as court.inquiry bysuggested
there should be

A new trial.

MoodyFrench, Guardian,Appellant, Currier,Walter v.
Appellee.

In from the thisappeals of court -will thosejudge probate, only investigate questions
■whichcome within some'of the thespecial reasons for appeal.

ward,stocks,a the he mustWhere receives or other funds to hisguardian belonging
them,trust,andhold account for the same as a at the at. and ifwhich he’tookprice

of, ;be then at theany disposed received also forhighest price by the-guardian any
dividends, income,,and all or that may be realized said funds.from

cent,The is to be six interestguardian charged per all and allowed theupon receipts,
cent.,same all aexpenditures,on and also credit of one towhich is understoodper

;be his reasonable commission in this State his account to made upbe with annual
rests.

stocks,If the has invested of the of his in itguardian any moneys unproductiveward
;must be his own risk the ward is not to assume atobliged them when he 21arrives

ofyears age.

Bell,JST. for8. appellee.

This is an from the decree of the ofappeal probate allowingjudge
the account of M. Currier as of II. French.Walterguardian


