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themselves,either theby or the courts and committeeslegislature by
are,under thatappointed therefore,their theofWeauthority. opinion

committee,the referees, case,or not foreclosed orthisselected in were
the in theprohibited by action of the commissionersprevious premises,

from thein awardjurisdiction this case and theirtaking uponmaking
them; and,assumed their here shouldgrounds that renderedby report

be accepted.
As to the shouldthequestion, whetherremaining proceedjudgment

the factdefendants and theagainst or the billjointly alleges,separately,
admitted,is that the of theConcord Railroad has taken a lease Concord

& Portsmouth Railroad for a and nownumber of years, operatesgreat
the same and is in the of its income.receipt

therefore,It may, be has assumedthat said lesseefairly presumed,
Therefore,the liabilities time.pecuniary incident to the lessor at this

judgment and issue the Concordmay executionproceed, directly against
Railroad, to the case.of the referees in thisaccording finding

Joseph Staples.State v. R.

When, .putupon examination, crime,cross dis-the or toimputetend tointerrogatories
witness,thegrace interfere,"courtthe is af-bound to and the prompt protectionlend

forded theby law. An in the State is enti-accomplice bycrime offered as a witness
tled to this from the court.privilege

aIt was proper fact submit to in theto the relation tojury from the whole conversation
Warren,ofcoat and thecommitted,other one of the casesthefts whether this was

respondent rest,had in his mind aid of thetheamong the about he solicitedwhich
witness, and for assistance he In criminal proceed-was pay money.to himwilling

theings court,statements witness,of a the swornliving and within ofjurisdictionthe
at ato previous trial, are not admissible.

indictment,This is an of theand the first count the enteringcharges
house of aCharles E. Warren therefromin the time and stealingnight
coat and thesome children’s countand the second chargesgarments;

inand of samebreaking the thesame house andentering goodsstealing
the time.day

At the for thea witnesshere the said astrial was examinedWarren
byand of theprosecution, his evidence to show the loss goodstended

; tofrom his butstealing nothinghouse and the it donetime when was
the his counselimplicate cross-examination pro-On therespondent.

to thenotask the believeposed witness if that he didhe had not said
; notcouldwasrespondent but the that the questioncourt ruledguilty

be and theput, respondent excepted.
It the Bos-ofthatappeared the thewas inrespondent employment

& takenton Maine at wereRailroad Exeter at the time said goodsdepot
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since; came intoand he posses-and as the howquestionbearing upon
Warren, hecoat, saidsion of wornthe which had been byconsiderably

the rail-onoffered evidence to for workmenshow that it was common
court,; theroad about that but againstto second-hand coatsdepot buy

the ruled that the was incompetent.evidencerespondent’s exception,
otherstolen,It in with variousevidence that theappeared goods

theunderindividuals,stolen from found concealedgoods different were
totendedBrown,house evidenceand theMrs. A.byoccupied Mary

alsothere wasandher with ofthe all thoseimplicate goods,stealing
of War-evidence the lossin or afterto that a twotending dayprove

itworeren’s andthe hishad coat inthegoods possession,respondent
house.and also it from Warren’sto that he stoleopenly, tending prove

in-toThe allowed,was theprosecution exception,against respondent’s
Warren’stroduce the loss ofevidence the ofto that about timeprove

man,aafter,and for marriedmonths andgoods, before the respondent,
her house severalBrown,was intimate her atMrs.very with visiting

theweek,times a in existedthis duringthe and that intimacyevening,
1865;1, 1, it1864,whole from to appear-Marchperiod September

1864,November, andthat these were lost about the last ofing goods
found at 1,Mrs. aboutBrown’s March 1865.

of Mrs.The cross examinationcounsel onrespondent’s proposed,
theBrown,A. time of com-theto ask if she had not aboutMary her
other lar-indictment,mission of the committedoffence in thischarged

cenies, com-larceniesnot,and also if forshe had to otherindictments
if shemitted alsotime,about the andcontendere;same nolopleaded

not otherhad last March innocent with stealing goodscharged persons
it;than those herof Warren, byMr. and itand confessed appeared

ac-ancounsel,own that she wasandtestimony admissions State’sby
complice court,in the defend-the offences But againstthecharged.

Theant’s admissible.that wereruled none of theseexception, inquiries
ofintroduced to therespondent reputationevidence impeach general

Mrs. truth,Brown for was offered.and no inevidence reply
houseIt Mrs. Brown’sthat the underappeared foundamong goods

were some some otherJanvrin,stolen from per-from and alsoAlbert
sons, and as earlythat the themfor stealingwasrespondent prosecuted

notlast,as March but hadand was in on of those charges,accountjail
then been and the govern-for the Warrenprosecuted goods;stealing

theallowed,ment was to introducethe exception,respondent’sagainst
theBrothers,of intestimony jail respond-while confinedPatrick that so

him outent said he would if he wouldthe dollars helpwitnessgive fifty
of thethe of rest ofcase,Albert him out theandJanvrin totry help
cases, and out town whenwould were ofthat andswear witness Staples

stolen; a and saidthe about coatJanvrin were and that hegoods spoke
toit, Brown,he told himwas innocent whoof that he it Mrs.ofgot

it, ,take and out of theit way.keep
It of thethe wifethat on a indictmentformer trial of thisappeared

said she had been sum-Warren thatfor the andtestified prosecution,
trial;moned at thisthe to attendState and alsoby theby respondent

but, as un-sick andwas the wasshown of herby testimony physician,
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State; it alsoandable to in thisattend, atresidence Exeterher being
be presentshe wouldthat his counselandappeared expectedrespondent

com-wasState,as a trialafter thethe untilwitness on this trial for
hadshemenced, whatoffered toand provethe respondent thereupon
theaforesaid; the court rejectedtestified butto on asthe former trial

this evi-offeredevidence and Thethe defendant excepted. respondent
committed, and oth-dence to the offencewasthe whendayprove precise

er an alibi.material ofone branch the defence beingthings,
becaseOrdered, theof on foregoingthat the lawquestions arising
itsatcourtthe wholereserved and offor the determinationassigned

next Law Term for this county.

ofSmall, guilt,for the ofrespondent, upon point presumption
conclu-whenfrom whether andthe of stolenarising possession goods,

sive, ; Mer-Evid., v.31,cited: 3 secs. 32 and 33 StateGreenleafis
474; 3 Phil.rich, ; Adams,19 Maine 14 Law Reports398 Rex v. O.

48;Evid., andEvidence, 54737, note 2: on CircumstantialWells
also,;note; Archbold,Archbold, 370, 369 ReginaWat. and 2 Wat.

v. 47 Com. Law 370.Oowper, Rep.
witness,2. his the accompliceThat made to theproposed inquiries

her, herof the and plead-toas other larcenies committed byrespondent,
cited, v.&c., thereto, admissible,&c., the counsel Reginawereings,

266;Overton, ; Orocher, 7 Met.41 Law R. v.C. 355 Hathaway
L.537;Davis, Edwards, 47 C.Thomas v. 47 C. L. Rex v.Rep.

;440; 899;2 1 Green.195—7Phil. Evid. 1Rep. Starlde Evid.
455,Evid. secs. 459.

on2 Russell3. That the of Brothers was inadmissible.testimony
Crimes, in-to 7686, 2, 2, ;Book Evid. 765sec. 773 1 Phil.chap. p.
clusive.

should4. caseThe thisevidence of Mrs. on a former trial ofWarren
secs.;have been Evid.received. 1 163 1 StarkieGreen. Evid. sec.
case;310.311; thenote;1 to395, NotePhil. Evid. Rand’ssec.

Orombie,Barron v. 14 Mass. 237.

Bell, Solicitor, for the State.

theI. forAs to the that it was commondefendant’s offer to prove
toworkmen heabout the the railroad which was employed,ofdepot by
torelevantbesecond hand could that evidencepurchase howclothing,

this wascase? If the had that theevidence been himselfdefendant
shoulditso, thataccustomed to do it with morebemight urged propriety

nohasbe admitted. a habitBut had suchthe fact that other persons
theto show innocently purchasedthat thepossible tendency defendant

tocoat in provefor the StateItquestion. would be equally competent
aasthat other grounda habitabout the had ofpersons stealing,depot

for the to infer that defendantthe wasasking jury guilty.

II. cross-exami-to herAs the onto Mrs. Browninquiries proposed
nation. The were:inquiries
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;1. If she had the ad-not committed larcenies which witnessother
mitted, as the case.appears by

2. other lar-If she had to fornot nol. con. indictmentspleaded
cenies.

larcenies.8. If she had not otherinnocent withcharged persons
4. hadIf she confessed that so innocentnot she persons.charged

matters, and to orThese as to collateral went disgracewereinquiries
iswitness; saiddiscredit the whichand come within the vexed question

evidence,in our on never sol-the treatisesown andreports, principal
99;Brooks, H.N.to have been v. 13emnly adjudicated. Clement

143,• ,•1 Evid.Starkie Evid. sec. 1 sec. 459 2 Phil.Greenl. Evid. (C.
& H., 4th Am. 939.Ed.)

authorities,seem, however,It the in thatwould cases cited theseby
andeminent in on thehave differed their thejudges question,rulings

notsame have in in different cases. Mayruledjudges opposite ways
tobe,the a left thetrue solution of the that it is matter to bequestion

case, himdiscretion of the tries to be accord-who the settledjudge by
?to the circumstancesing particular

In to same facts testi-the case there was another witness thepresent
Brown, the Statefied to Mrs. and onMrs. Brown was only byby put

to avoid inferences be her absence.which drawn frommight
truth, tothis,In addedif be theproperlyimportant, might(and

aher character for truth was successfully impeached bygeneralcase,)
witnesses, find no one to sustain it.number of the couldand Statelarge

then,falsehood, beforewas theHer character for and fullydishonesty
and no to in could have theanswers the question givenjury; inquiries

her character.jury any greater light upon

:III. As to the of Patrick Brotherstestimony
case,It as to the towas to introduce the Janvrinnecessary testimony

meant, shouldshow what the that Brothersdefendant by proposing
thethe mention of Jan-him out of the other outcases. Leave■"help”

vrin to butcase and the statement is and comes nothing;unintelligible
thestands,as de-it it toan offer to Brothers helpimports moneypay

of which wasfendant for oneout of otherby larceny,perjury, charges
the present charge.

cau-fact,It is to be as was the that the werepresumed, properlyjury
tioned, mention ofso that no thiscould be the defendantdoneinjury by
the other offences.

It is to introduceIV. that our courts aprobable partymight permit
a former trialevidence of what for testified ona the samewitness party

cause, witness,of wherein hethe the andcases of ofinsanity perhaps
of thehad been the as in casethe sameadversekept away by party;
notdeath of the that court willwitness. But it is submitted the go

cases,further, the currentand follow the one or two Louisiana against
of has de-alreadythe This courtand American authorities.English

ofcided that such case the failure re-in ofevidence cannot be received
Gilman, H. 295.witness,collection of the N.in v. 43Robinson
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But in the case the witness was called the onpresent by prosecution
the former of thetrial. Now the on the evidence for-whichprinciple

admitted, is,mer is thethat the has hadtestimony adverse party oppor-
of In this the never hadtunity cross-examination. case prosecution

so,that the court hold had the case beenhoweveropportunity; might
otherwise, the essential on receivable iscondition which such evidence is

here.wanting

„Nesmith, us,ItJ. to that that hand coatsthe secondappears fact,
like that house,taken from sometimes and soldWarren’s were bought
at the railroad,Exeter but aworkmen on the could re-havedepot, by
mote State,to theor answer the oftendency explain testimonypositive
that Warren’s,the incoat andwas as hadquestion identifiedactually
been stolen, time, house,at a soonfrom his and after-particular very
wards was seen on the back the himself.of Such testimonyrespondent
could have but a case,of thethe evidenceslight bearing upon controlling
and we think was Thethe court. firstrejectedproperly by exception
is therefore overruled.

The State Brown,offered anMrs. A. admitted to be accom-Mary
ofplice the in the crime in the indictment. Herrespondent charged

evidence is offered and received under the condition ofonly implied
a full counsel,making confession of the whole truth. The respondent’s

on cross-examination, not,to ask "ifthe she had aboutwitnessproposed
the time of the indictment,commission theof offence in thecharged

Also,committed other "if notlarcenies?” she had nol. con. topleaded
an forindictment ?”other larcenies "If she had not innocentcharged
persons larcenies,with other and this fact?”confessed

It seen,will be matters,that those toextended collateralreadily inquiries
and Now,beyond the issue before the court. itwhere reason­directly

alsoably that the answer of the awitness will haveappears, tendency
to her toexpose a or ofto kind or to apenal liability, any punishment,
criminal clear,the are that the notauthorities witness is boundcharge,
to answer. Nor fact,is the bound to towitness testify any particular
which would be but a in oflink the chain evidence which is tosingle
convict the witness. thesuch law the witnessinquiries givesAgainst
the full Foster, ;of 23 N. H. 348State v. Jan­privilege protection.
vrin v. Scammon, 280; Odell, ;H.9 N. H. v. 10 N.Coburn 540
1 Green. Evid. sec. 451.

But where the obvious intent of the was to discredit orquestions
witness, muchdisgrace the a is raised about which difference ofquestion

hand, held,has one it has beenopinion existed. theOn repeatedly
answer,that a renderto will himwitness cannot be an whichforced give

Wharton,infamous, inor in shame hisinvolve him andwill reproach.
Law, and inCriminal thissome fifteen decisions in countryquotes Eng-

doctrine; note, sec. 809.land in of the videsupport preceding
that tend-questionsOn the hand it has decidedother been frequently

case, ortruth, facts of the theto as to the mainelicit the eithering
answered,it, to becharacter inof the witness thoughtestifying ought

of an Rextheto individual.sensibilitybe calculated woundthey may
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192,Allett, People440, M.Edwards,v. M.v.4 Term Roberts
inMather,v. on Wharton250, relied by4 are the authoritiesWendell

of the lastsupport position.
considered, thatYork,It has in a case wellbeen held in Newrecently

disgracea to wouldwhere the whichwitness is asked a answerquestion,
him, as itissue, so far mightbut thecould have no on exceptbearing

it; vide Peoplehis he fromisimpeach credibility, answeringprivileged
Lohman,v. 1 Comstock 379.

hisstatesGreenleaf, this thusProf. discussion of subject,after much
inbe boundnotresult that the a witnesswhetherquestion, maygreat

moralsome cases an to his ownto degradation,answer interrogatory
where, issue, to his char-it is relevantit is collateral to the mainthough

solemndirect and judg-acter for has not been intoveracity, yet brought
ment, and of course restingand must as anbe regarded open question,

1 Greenleafmuch the who tries the case.the discretion ofupon judge
todoctrine, are notsec. 459. the that accomplicesPhillips approves

in whichoffencesbe in their cross-examination as to otherquestioned
on2 Evid.have concerned with the Phillipsnot beenthey prisoner.

; 917,422 & A. on Evid. 918.Phillips
recurs,thethe of the law on this subject, questionreviewUpon

case, thethe of the tried this respond-whether decision whoby judge
of the wit-of inent was his and consequencedeprived just legal rights,

to hertold .she not aforesaidness need answer the questions putbeing
her counsel.by

witness, taintedas a was that of one.The of Mrs. Brownposition
truthher forAnd it characterwith -crime. generalappearsadmitted

was no doubt cross-exam-was Shesuccessfully impeached. thoroughly
court, counsel,the never omitined issue before the able whoupon by

to how the whothe of We are unable jury,discharge duty. perceive
cause, her words or con-the have been deceived or misled bytried could

case,court, intried thethe action of the whoduct. And we sustain
cross-of used him thethe .exercise the discretion inby refusing proposed

examination, the of theand respond-we overrule accordingly exception
Scammon, v. Hender-ante;on this Hersoment Janvrin v.point.

son, N. H.33 506.
here,also taken that the court cut off thewasobjection privilegeThe

a de-witness answer theof the to questions by prematurepropounded,
tend criminate or ex-in her the answer tomaycision favor. Whether

determine,witness, un-a which the will at oncethe is courtpointpose
case, witnessthe the and without theder all circumstances of requiring

the truthto be criminated the answer whichhow he byfully explain may
ef-For if he were to show how thehim tooblige give. obligedmight

is tobe the which the rulefect would designedproduced, protection,
afford, would be nullified.

is,Henderson, 506, that it is23 N. H.The doctrine in Hersom v.
are fromof the court to see that witnessesthe duty rightly protected
■ not bearwhere the do directly uponquestions putdisgrace, especially

1issue on trial. Evid. 460.the Green.
ifThe of seem to be the lan-Brothers wouldtestimony competent,
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the witness fair inferenceof to the embracebyguage mightrespondent
this then had incase the rest of the cases he mind.orprosecution among
It from wholewas for the to determine the conversation employed,jury

Brown, toldthat he Mrs. "who himabout the coat that ofespecially got
this one of theto take it and it out of the whether was casesway,”keep

rest,he had his which he solicited the assist-in mind the aboutamong
hisBrothers, $50ance to secure aid.of and was towilling pay

als.,indictment, 22It settled the v. & Pick.was in SackettCom.
394, athat the to ask witness whetherdefendant had the anyright per­

inson of had made to the witness offer ofanybehalf the Government
reward, in to in a certain classrelation the he should oftestimony give
cases, the on trial. If the defendant couldcasecomprehending legally
make we think for like reasonsso broad and comprehensive inquiry, may

irrelevant,the The be unless thisState. would at­testimony evidently
is theat of made to embraceor subornationbribery mat­tempt peijury

toter of this the cases ofindictment the rest of larceny whichamong
the offer could this thebe made to In view evidenceonly couldapply.

relevant, itbe as far understand wasand so weregarded only, actually
are, therefore,used. that thisWe of the shouldexception beopinion,

overruled.
Warren, trial,Mrs. of testified on thewife the former inprosecutor,

State, trial,behalf of the but at time of lastsick the the the re-being
tooffered she had on theto what testifiedspondent former trial.prove

evidence,The court the and defendantrejected excepted. We have
State,a in isnot known this where the witness alive andpractice within

court,the of the and in criminal to allowjurisdiction proceedings, the
former statements the toof be used. Suchwitness is admit-testimony

inted at time and violation ofany theonly upon necessity, fa-urgent
used,be andmiliar-rule that the best to itis would be-testimony an

in our to formerintroduce the statementsanomaly practice produced of
witness, Thea or aa evidence ofliving through copyist bystander. a

trial,cause, admissible,is notwitness in the same at a formerand until
290;it first is 4 Termhas been that he dead. Reports,proved 17

; ; 234;6 162 14 Mass. Butler’sJohnson’s 176 Cowan Nisi Prius,Rep.
this will be242. In criminal rule en-proceedings especially strictly

ofthe of the deathforced. In themany jurisdictions witnessproof
v.not the use of testimony. Newman,will his formerjustify People

; 1;Hill, ; ;708 Overton5 295 3 257 5 Rep.Wendell 229Randolph
606;Crown, 12, 12 the sec. Phil. Evid.Hawkins’ Pleas of 199. It
if such betestimonyseems to be authoritiesby admissi-questioned high

2ble at all. Johnson’s Rep.
on verdict.Judgment


