
[Strafford,120

Appellee.*Executor,Boardman, Woodman,Appellant, v.

aver-uponis in are for the jurya will to this court and issues foundprovedWhere be
influence,mind,that the and was induced unduebyments deceased was of sanenot

theform, and as&c., thanthe law the substance of the issues rather theregards
will, tois entitled openis to the the executorobject proceeding provewhole of the

close,and whether he be the or the appellee.appellant
will, concerning'witnesses,of theexperts,not and who are not witnessestoopinionThe

testator,of are in evidence.sanitythe the not admissible
theis courtquestiona is offeredas an the of his forexpert, competencyWhere witness

be as to his ownis immaterial the witness’ ownentirely opinion mayalone. It what
competency.orqualifications

the ju-that a witness to a will has deceased or is beyondis whono presumptionThere
testator,risdiction, the in the of thewaystate or other relation to sanitywould one

a sub-and hence the of deceasedpresent;were declarationsif such witness alive
that he the insane are incom-tending thoughtto show testator to bewitnessscribing

petent.
expert may upon questionof an be the of the testator’sgiven sanity,opinionThe

intestate,his andeither examination of with theupon personal acquaintancefounded
witness, the,case to the so as tohypotheticala stated and framed resembleuponor

under consideration.case
of character is not imputationscauses evidence admissible to rebutgeneral goodcivilIn

or misconduct.fraudof
not,disorder of the moral affections and will unlessinsanity, propensities,moralMere

delusion, a ainsane be sufficient to invalidate will or toby incapacitateaccompanied
to make one.person

a on one or the will andis under delusion more but itssubjects, pro-the testatorWhen
delusion,in or result of the and notany waynot the were con-offspringwerevisions

it, inthen the testator is of forbyor influenced law sane mind the pur-withnected
will,a and such a will is valid.makingofpose

from the decree of the allow-on an ofappeal judge probateIssues
codicil of Theand issueswill Margaret Blydenburgh. joinedtheing

&c.,at ofThat the times was of1st. notMargaret, making,were:
mind; will, &c.,That she induced to the2d. was make unduebysane

influence.
close,theruled that executor was entitled to andThe court open1.

30,The will was executed Maythis the excepted.to appellantand
1,13, 1862,Junecodicil 1855. died Jan.1849, the Margaretand

Boardman,atunmarried, 74. Her heirsand law are Johnnearlyaged
Woodman,Smith, and J. children of her sis-S. deceasedMaryMartha

Smith, sonH. of her deceased sisterand Clarissa.JohnMary,ter
instruments,theof the thethe formal in firstproof appellantAfter

and then the introduced much on theinstance, evidenceappellee bearing
life,her wholesanity nearlyof Margaret’s during consisting,question

acts,ofof evidence her conversations and manner.degree,a greatin
was introduced on sidesboth as to her treatment of andevidenceMuch

law,arethose who now her heirs at and Alfred andwith Smithrelations
her sister Clarissa.wife, who washis

askto Mrs. a witness calledproposed byThe appellant Sloper,2.
for andknown had describedmanyhad whohim, years,Margaretwho

acts,andher with conver-acquaintance Margaret, Margaret’sminutely

Term, 1865.July*Decided
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sations, observation,manner, to stateand as under her hercamethey
from what she saw and of as to Mar-formed observedopinion Margaret,
the to this the court declinedgaret’s sanity; question,appellee objecting

to it to be asked and thepermit appellant excepted.
Boardman,John the hisstated acquaintanceappellant, particularly

acts,for he her con-many with also described minutelyyears Margaret;
Boston, 1859-,and one induct manner at his house in whenApril,night

he her thendescribed as under much Theexcitement. appellant proposed
to ask him. as or"What was then to the ofyour sanity insanityopinion

Boston,on the onof her visit in as based the factsMargaret, younight
have anddisclosed all other facts that then came to andyour knowledge,
also from her and manner at the time ?” To thispersonal appearance

the the sustained thecourt and thequestion appellee objected, objection,
appellant excepted.

visit,The same witness stated that on the occasion of this he remained
at the house to tillwatch she went that he-did notaway thinkMargaret

to theleave house till she leftthe then toproper appellant proposed
witness,this to the it notquestion "Stateput why you thought proper

for to leave the house till she ?”you went Which wasaway toobjected
court,the and ruled out andby the theappellee by appellant excepted.

3. Starbird,The offered to show Mrs. declarations asappellant by
to after theMargaret’s made execution of the nullinsanity, by Abigail

deceased,Woodman,H. a will,witness to the whosesubscribing signa-
ture as such had evidence,been but the court theproved; andrejected
appellant excepted.

Green,4. was,Dr. called the after examinationby asappellee, to
his allowed thequalifications, court to be asby examined an expert.

him,The to askappellant "Whether heproposed considered himself
to an as an onqualified the ofgive opinion ?”expert subject insanity

out,Which to the was ruledbeing objected by and theappellee appellant
excepted.

5. Dr* Green stated that he had attended Margaret professionally
occasions, described,on several which he thatand he had often seen and

times,conversed her a.twith other and he stated ofvarious these con-
versations and described her manner and toappearance; subject appel-
lant’s the was then toexception, ask Dr.appellee permitted Green,
"From what seen ofhave andyou from allyourself Margaret, the con-

her, what,versation and have hadacquaintance opin-with ifyou any,
ion have formed the of her Theyou upon question sanity?” objection
stated was,the to this that theby appellant question question toought
be athe ofput by case.way hypothetical

6. side,Much evidence was introduced on each as to the transaction
at the time of the sale of a lot of land for a school house by Margaret

district,to the and as to what she afterwards said in relation to it. The
introduced evidence that said Valentine Smithappellant Margaret had

sale;deceived and defrauded her as to that that she ofspoke him as
lot,”her and said that it her of"reminded Ahab and"coveting Naboth’s

witness,The then to ask avineyard.” "Whatappellant proposed was
and is the character and of Valentine inSmithstanding society forhon-

9XXiYII.YOL.
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and fairesty ?” to the courtthis question,Thedealing objectedappellee
out,ruled it and the appellant excepted.

court,There were ofvarious theother taken to rulingsexceptions
to to bethe are not deemedwhichrelating ofadmissibility testimony

of any practical importance.
other :the thecourt instructedAmong jurythings

mind,That ofevery of 21 and sane maythe ofperson years,age
of his or herdispose will.byproperty

That, mind,in as mentala so far relates towhat is sanédetermining
the law has to act to be andcapacity, requiresreference the performed,

that :the testatrix’s to themental should be adequate purposecapacity
that is to andthe will in makingtomaking question: determining upon
the which itof the the will in the manner indisposal property given by

; that to makeis there in order to have sufficient mentalgiven capacity
will, it, able tothe at the must beentime of haveMargaret, making

understand the nature of act to recollect thethe she was proper-doing,
nature,she to to bearwished of itsand understandty dispose general

such,mind and to makein those who her relatives aswere then nearest
herelection the byan whom how she would bestowandupon property

will; that must orshe the the mental capacityhave had ability, power
; had, mentaldo this that if her as of sufficientto she the law regarded

will; time,at theto make if not thisthe that she had capacitycapacity
time, &c.,;&c., thethe would find her but if atnot of sane mindjury

further, in this case ithad this the forshe wouldcapacity, jury inquire
activeclaimed that was calledwas she under what is insanity,laboring

fromthe is is beof which test that delusion todelusion; distinguished
fall; isit an insaneerror or mistake into which sane thatmaypersons

existence, orbelief; ina belief in as has nowhichexistingsomething
from theexist,of or isthe non-existence what does in what impossible

case, belief isor the where thatof the circumstances ofnature things
orheld that it cannot be overcome reasoning;so permanently by proof

a not be sufficientfact of the of delusion maythat the mere possession
will; athatof a valid per-ato render person utterly incapable making

delusion, amakemayof sufficient mental under ason capacity, though
delusion, it is un-will; theif the will is in no the ofwayvalid offspring

delusion, ifit; thebut if the of thethat the will isaffected by offspring
made, its init to as or ifcauses be made it is anyprovisionsdelusion

will;adelusion, it is not validor are affected theresult from byway
insane, will bea has iswill of who been or ordinarilythethat person,

interval,valid, concerned, at a lucidfar this is if madeso as question
insane; delusion;not underis, not in fact isthe testator isthat when

nature, that is disordermoralmoral of themere insanitythat insanity;
not, unlessand will accompaniedthe moral affections propensities,of

delusion, aa or tosufficient to invalidate willbe incapacitateinsaneby
; itmoral existing,one but that if found insanityto make theyperson

verythe carefully,lead them to scrutinize evidenceundoubtedlywould
; Mar-found thatthat if theyit was delusionbyto see if accompanied

will,for theat, &c., had the mental makingrequisite capacitygaret
not;delusion orthe time undershe was atwhetherwould inquirethey
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not, mind;if she was de-would find her of sane if she was underthey
lusion, further, inwould the werethey Was will or itsinquire provisions

delusion,the or the result of the or connected withany way offspring so.
so,the delusion as to be it? If that sheinfluenced would findtheyby

;was not of sane mind ifbut the will and its not inwere anyprovisions
delusion,the or result of the and were not connected withway offspring

it, will,or influenced then she ofwas sane mind to make the andby
find; delusion,would so that ifthey the will was the result of whether

heirs, relatives, whatever,as to her or or affectedwasany bysubject
mind;delusion,such find her ofwould not sane that thethey law pre-

sumes till thesaneevery takes him to be sanecontraryperson appears;
insane; likewise, insane,till he is shown when isa shown theperson

law shown,him to continue insane untilpresumes the .is unlesscontrary
the nature,ofinsanity shown to be a like that some-appears temporary

disease;times occasioned the violence of a suchmerely by temporary
fever,as the delirium of a that with the violence of theawaypasses

fever, or that intoxication,sometimes in a state ofoccurring temporary
due to suchmerely cause and with the intoxication.ceasing temporary

court,the second issue the otherUpon instructed theamong things,
influence,that will,undue which will avoid ajury, is not merely per-

suasion, but the use of such and toinfluences as takeappliances away
free ;the will of the testator —to substitute another’s will for his so that

the instrument is not the of the wishes and determination ofexpression
the testator in the another;of the ofbut those ofdisposal property,
that, will,to avitiate the influence must amount coercion,to force and

free it must not be the influence ofdestroying agency; merely affection
attachment,and or the desire of themerely wishes anoth-ofgratifying

; and it must also coercion;er that the will obtainedappear was thisby
resisted;that could not be that it wasby importunity made formerely

the sake so thatof the motive fear;waspeace, equivalent to force and
that if thatfoundthey was induced to makeMargaret the will suchby

influence, is,an that an influenceby coercion,to force andamounting
and her free would on this issuedestroying agency, they find that she

influence;was induced to make the will undue but ifby found thatthey
influence,the will was not obtained such anby would return theirthey

issue,on that she not toverdict this was induced make the will un-by
uponinfluence; thatdue this thequestion state andobviously condition

of testatrix in and mind at the will,the time of thebody wasmaking
consideration;an for one sick in and enfeebled inimportant body mind

an influencebe coerced that would be toby insufficient takemight away
another,the exercise of free in of mind.andagency stronger body

instructions asSimilar were to the codicil.given
To these instructions the appellant excepted.

counsel,The in his made a statement ofappellant’s argument, long
he said werematters which of some of moralsymptoms insanity, and

of intellectualothers and asked the court to instruct theinsanity, jury
as matter ofthat law were such—as for "that thethey example, symp-

classification,of almosttoms are of andinsanity sometimesincapable
thatalmost of habits withoutimperceptible; changes any assignable
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cause, sus-are thatof "violentinsanity strongsymptoms antipathies,
of moralof habits and aremannersgreatpicions, singularities symptoms

Ac.; instructions,Ac., Ac., andthe court did not theseinsanity,” give
excepted.the appellant

The court "that this Stateasked the to instruct the inappellant jury,
unsoundness,whatever, moral or other mentalany insanity, anyinsanity

will, it; ofthe time of a would invalidate that toat bemaking capable
;will, minda the testatrix must in all of sanevalid be respectsmaking

functions, not com-if her mind disordered in of its shethat was wasany
in-a toto make will under our statute.” The court declined sopetent

struct the and thejury appellant excepted.
in-The asked the court to to the thejury followingappellant give

structions, so are con-which the court did not far as theygive, except
:toin the instructions mentioned as thetained already given jury

thatestablished the and"It admitted theby byproof appelleebeing
1839, insane, of san-was thein the clearlyyear Margaret presumption

is she is lawwhich Henceforthordinarily, by pre-ity, applies changed.
so, an-insane and to this isto remain untilsumed continue presumption

it that hasswered, is established the insanityand by competent proof,
has been re-established.”and reasonceased

established, the evi-at has beenany derangement any"When period
a as and demonstra-of interval should bein lucid strongdence support

the of is to show itself.”as object proof derangementtive where
of is therefore the to by"The burden proof upon prove posi-appellee

codicil,that, at the time the of the andof willtestimony, makingtive
and reason was re-established.”had departedinsanity

of no tothe statute New had right"Under Hampshire, Margaret
will, of ofunless she was 'sane mind.’ aberration thea Anymake

is the statute. If moralmind, form of withininsanity, insanityany
mind, or if oreither or monomaniain her general partial, par-existed

existed, she not 'of sane mind’ within thewasintellectual insanitytial
not mania eitherwill is therefore valid.” "Moralstatute, and her gen-

the statute of sufficient to inval-is under New Hampshireoreral partial
a will.”idate

to in a markshereditarya istendency insanity family,where"In cases
theof of ofeccentricity, peculiarity temper, disposi-of singularity,

intellect, aberration,show or intellectualandtion, may insanityhabits
in a from the tofree hereditarysame person tendencythe thingswhen

tobe insufficient showwould insanity.”insanity
ofor hallucinations are evidencesunequivocal insanity"Delusions

aintellectual as will avoid will.”insanityof suchand
are e. or alldelusions g., upon many subjects, they"If these general,

intellectual insanity.”generalestablish
on one orexist two anddelusion ifparticular only;the subjects"If

violence,by eccentricity, irritability, suspicion,are accompaniedthey
;theand like and where there isinconsistency, especiallyexaggeration,

all tendsan to thishereditary tendency insanity, stronglythein party
insane delusion.”establishto

of is to one ordelusion insteadthe being general partial, relating"If
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to, of his proper-thetwo if the delusion relates dispositionsubjects, yet
the willthenor beor to wouldthose to whom itty, naturally go given,

the of is invalid.”such delusionbeing offspring
theofdirect par-it that the will is the offspring"Whenever appears

itwastestator laboring,tial under which theor monomaniainsanity
unim-beinvalid,should hisbe as capacityregarded though general

; Mr. Justice Sergeant:this ispeached illustrated.bypoint very happily
time ottheIf the erroneous received duringand impressionsgroundless

hold,this some derange-delirium shall retain their whether by physical
faculties,brain,ment of on thethe or some indelible thinkingby stamp

continues,delusion;that the effectmust be considered still underperson
cause; and ifand it is effects that we can of the excitingonly by judge

if itdelusion,he is under a but a insanity, yetthere be partialthough
foein contractsrelation to the act in it invalidate general-willquestion,

in-and of thatwillly, defeat a will which is the direct partialoffspring
sanity.”

intentions, and"Delusion conducton the vital of the feelingspoint
invalid;of the it wereestablished,heirs eventhe will is thoughbeing

a rational actpre-eminently rationally performed.”
The these instruc-did notbecause the courtappellant giveexcepted

tions as asked.
issues,The the whichreturned a on bothverdict for thejury appellee

the moves to theset aside because ofappellant exceptions.foregoing
The the considerationon this reserved forquestions case werearising

of the whole court at the Law Term.

Richardson, Ohristie, and for appellant.Birdseye,

I. trial,The which theissues for in each oftwo questionspresent
burden of eith-is on no evidence is offeredthe Ifproof byappellant.
er tothe of the verdictof law in favorparty, presumption sanity gives
the inThe due of the instrument is not controver-appellee. execution

and toit it. Thesy, is not for the to rightnecessary appellee prove
and Dear-is therefore the v.open close withclearly appellant. Seavey

born, 361; 151;Kennett, v.19 N. 22 N. H. BillH. Thurston v.
Vose, 215; 175;Kendall,27 21 H.N. H. v. N. SewardBelknap
v. 7 C. & P. 613.Leggett,

for"In a willthe statute theMassachusetts requires person offering
to v. own-of the testator.” Orowninshield Orprobate, the-sanityprove

;shield, also,524; Barrett, see,in Red-2 7 Pick. 94Brooks v.Gray
Wills, 29,field on 4,sec. et. seq.page

decisions,II. at theThe both of and judicialtendency legislation
time, of those stricttowards an abandonmentis decidedpresent very

rules of shut out wholecommon law courts hadevidence whichby
classes character.of of the most and convincingtestimony important

law, ofThus it that kindhad a settled rule of every pecuniarybecome
interest exclude a from testimonyin should witness anythe suit giving

all; character, hisat his or howno fair knowledgematter how perfect
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of the facts in theAnd thewhencontroversy. compelledlegislature
interested,courts to receive knowl-the evidence of most butthose whose

themselves, itof the facts must beedge most theevenperfect, parties
was found to be a real advance in the cause of notwithstandingjustice,
the fears of conservative lawyers.

alsoSo the extension of is broadlyandgreat equity powers practice
in of the exclusive rules of the common law.derogation

cannot,There therefore, in ofbe favor restrictingany general policy
court,the in its thelikeof the to casesadoption practice applicable

to a con-narrow and But thepresent, limited of evidence. onrange
the uniformtrary of is towardsmodern decisions andtendency practice

a full and fair ob-consideration of besource maywhenceevery light
tained.

In State,our the in casesof the of witnessesadmissibility opinions
of like, decided,and the isinsanity not stronglythough veryexpressly

349;and Hcimblett,recommended. H.v. 6 N.implied Hamblett
JBlandin,v. 22Wheeler N. H. 170.

And it would be a fromthebackwards totaking jurystep prohibit-
such whateverand ofconsidering testimony, themselves lightavailing

be obtained in this direction.might
In the ecclesiastical cases iscourts in this class ofwhereEngland,

tried, the received.of beenwitnesses havegenerally alwaysopinions
90;1 449; 79;Philm 88 and 2 InPhilm 574.3 Adams 3 Hagg.

the United States Courts C.also the same rule 3 C.Wash:prevails.
580.

And in hasUnion,in thisevery State the wherenearly question
arisen, it has been Evendecided to admit of the witnesses.the opinions

Massachusetts,in havewhere the theis the otherpractice way, judges
in To bestrong- terms their of their rule.expressed disapprobation

sure, States,in some of inthe also admit of witnessesthethey opinions
value, like;matters of seenand the it remains to beand-quantity,

this is notwhether the wisest course for all.
unanswerable,based,The on which the rule isreasoning appears

the is not controlled Theauthorities.question impossibilitybywhere
;all men-of out matters of ofthekeeping opinion difficulty describing

manifestations;tal indica-the more or lessofnecessity using language
;oftive the witness’ and all towards the propri-judgment opinion point

139,Wills,of its unrestricted etEedfield onety admissibility. seq;
14;90;in 237 & Eawle. 11 & Eawle.Pennsylvania, Serg. Serg.

102;; ;Connecticut,Penn. 117 in 4 203 9 Conn.Conn.(11 Harris)
217;Indiana, ;Tennessee,in 65 Blackf. in 9 329 in Georgia,Yerger

324; Ohio,78; 12Carolina,in inGeo. North 2 Iredell Law Eep.
;; ; Alabama, iVermont, 3 Ala.Ohio 463 in 7 17 inVt. 158 Vt. 499

Missouri,202; 241; 21; ;68 and 24 inAla. 25 Ala. 33 Ala. 555
223; 10;; also,12 NewMo. in 7 inMd. 67 7 seeGillMaryland,

371; Massachusetts,York, 314; 351;7 Barb. in3 5Sandf. Selden
711;7 339;1 in 12 Miss. 223.Gray Gray Mississippi,

will,HI. The to thedeclarations of the -deceased witness might



127December, BOARDMAN v. WOODMAN.1866.]

such attestation.or the ofall outqualify negative presumptions arising
statuteall thethe to a are dead orwitnesses willSuppose disqualified;

allows and onthe will to it effect validity,be and fullproved, gives
of the three wit-the each ofseveral Now.proof signatures. suppose

tonesses had a mere devicedeclared that the instrument wasfrequently
;and intention orthat had noquiet soothe of a maniacthe ravings they

act; that the testa-of a serious andorexpectation performing binding
transac-tor was of of theutterly any portionincapable comprehending

the inferences andtion. Would not this evidence rebutlegitimately
the on thewhich statute the court to drawpresumptions requires proof

the ? stated thatof And if witness hasonly thissignatures frequently
mak-she ofas a andalways crazyregarded Margaret incapableperson,

will, shown,a valid should it thenot to meetbeing why presumption
of and act of attes-which infers from thethe statutesanity capacity,

?tation

IV. Dr. that isGreen is in as means he toan whichput expert,
to the court and of cannot under-matters science thatexplain jury they

stand without his Yet he hisaid. is to opinionpermitted give 'from
this,he haswhat seen.” to meetHow is another sup-experthimself

the Doctor to have ?been in his conclusionserror as toposing entirely
evidence;facts onThe which he founds inhis areopinion only partially

cannot be submitted to form anthey other whoany expert, oppo-might
site if were. There is no matter of science or skill inopinion they
"what he has aseen” are the observations ofThey simplyhimself
witness, do,which he before as and fromthe other witnesseslays jury

thewhich are to draw their otherjury own conclusions as in cases.
such, is terms, art,An as to scientific matters of hid-expert, explain

and indications,den marks or as ofunintelligible identity hand-writing,
;or of bank notes and on these matters he hisgenuineness gives opin-

ion. These are matters which can be submitted to andevery expert,
be and But unless aconflicting mayopinions compared hy-weighed.

stated, facts, on,case is or certain or are sub-pothetical proved agreed
mitted to an of what value is his how canand the sameexpert, opinion,

matter be submitted ato other and in what doessubject wayexperts,
possible?scientific to the court 1and becomeexplanation Greenl.jury

; ;Ev. 489 Goncord v. 23 N.Railroad S. 243 Redfield onQreely,
Wills, 151, et seq.

V. The instruction that of the moralmere moral insanity, insanity
nature, is,that disorder of the affections willmoral and propensities,
not, unless delusion, to ainsane be invalidatesufficientaccompanied by
will, person erroneous;or one,a to betoincapacitate make is believed

215;on 127, also whereBay secs. 123 to andInsanity, (Ed. 1844,)
it is said that formoral invalidat-mania furnishesgeneral good ground

contracts,civil of the men-theing integrityapparentnotwithstanding
Wills,tal 82,onRedfield sec. 13.powers.

will,aVI. The instruction that a make validmonomaniac pro-may
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monomania,of,vided the will is not the nor affected suchby,offspring
not, and, think, cannot, statute, Thewe under our be sustained.ought

will,statute that a to be make a must be of saneable torequires person,
mind, and it is absurd to hold that a is confessedlywhocertainly person
a maniac on one or more is a of sane mind.subjects, Waringperson

349.,v. 6 Moore P. casesC.Waring,

theWe do not inVII. intend to statedwaive the other exceptions
case, all;but desire the attention of the court them and we reserve-to

hereafter,the to call attention to them occasionright andwhen time
permit.

Hall, Smith,& and J. forWheeler appellee.

I. The entitled to v. Bar-was and close. Brooksappellee open
94;rett, 254; J.,7 Pick- v.Comstock 8 Conn. Sargent,Hadlyme,

Stone, 593, ; onin Probate v. 44 N. H. Redfield605Judge p.of
Wills, 30, 31, et seq.

Hatcher,The cases of v. v.Southerlin and TillmanM’Hinney,
35, 271, inRice Car. are not in An SouthLaw) point. appeal(So.

has a different effect from an v.here. In TillmanCarolina appeal
J.,Hatcher, 37, Bvans, said, the"the ofhas the decisionp. appellee

isbelow in his favor. His are that decisioneourt fixed. Untilrights
reversed, thehis is In New onposition purely passive.” Hampshire,

the the invacates decree the court. Mathescontrary, appeal probate
Bennett, this21 N. H. 188. The a inv. executor must obtain decree

will, or the take thethe and hiscourt co-heirs willallowing appellant
heirs at law. The executor ofas therefore stands in theestate position

in these and under him toourproceedings, requiringpracticeplaintiff
ofthe same formal execution as was in theoffer probateproof requisite

Perkins, forward,court, (Perkins N. andv. 39 H. must163,) go
Besides, "if and theand close. the record contains issuesseveralopen

them, to be-the affirmative of one of.holds he is entitledanyplaintiff
the holds the of on‘Here affirmative the issue sanity.appelleegin.”

J., Perkins,Bell, in v.Perkins ubi 171.C. sup., p.

witnesses, theof all onwho were notIL 'The'opinions experts,
were excluded.of sanity rightlyquestion

■ the of the of was ex-such evidencequestion admissibilityAlthough
Hamblett, 333, 349,in v. 6 H. yetléft Hamblett N.open p.pressly

the in this has theseState been to exclude opin-it is believed practice
to in the Cil-ions, we understand have been the madeand‘such ruling

the same who delivered the in Hamblettwill ease by judge opinionley
decisions,ofthe ourHamblett. Certainly tendency reject-v. general

value, &c.,of is to theevidence opposed appellant’sing of'opinions
view-

on have beento the of sanityDecisions adverse admission opinions
337;Wilson, 1 Grayin several v.made States. Commonwealth

¡5JPeedhamwi., Fairbanks,Jde., 510; 2J AllenPick v.Commonwealth
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511; 9335;Rich, Barley,14 v.Commonwealth v. DewittGray
371; Gould,N. Me.T. 47Court of v.Appeals, Wyman(5 Selden)

;159 is nothereState, ItGehrlce v. The 13 Texas is believed568.
offor of theEnglish the admission this evidence saveauthority practice

notthe areofecclesiastical courts whose decisions in matters evidence
Mason, J., v.on the in Barley,courts of Dewittbinding law. (See

ubi that witnessesThe rule ofsup., p. general377-379.) opinions
are not evidence is well established.

theonwitnesses are to form correctOrdinary incompetent opinions
aquestion of The diseases of mind specialthe constitutesanity.

branch science,of studymedical andwhich requires trainingthorough
from it,him wit-who would become with andacquainted unprofessional
nesses con-have not the the correctto formation ofrequisiteknowledge
clusions on such subjects.

That courts of abundantlylaw have taken this ap-viewinvariably
al-from bepears the established thatdoctrine mayuniversally experts

lowed to their whereon casesof In allgive questionsopinions sanity.
are that thereexperts allowed to their is onadmission thetestify, ground

is a of are notquestion science or skill meninvolved which ordinary
qualified theto form on because have not beenopinions they through
"course of aofhabit or "to the attainmentprevious study” requisite

cases, atof the In suchscience.” to aid the in arrivingknowledge jury
a conclusion,correct Theare stateallowed to theirexperts opinions.

that thetheory aid fromjury witnessesrequire professional pre-supposes
the of all on themen to form correctinability conclusionsunprofessional
questions un-involved. "The reasons lead a of thewhich to distrust
aided conclusions of withthe in such if notcases bear withjury equal

witnesses,”force ofgreater theagainst toordinary say nothingopinions
of the fact that the the benefitbefore theirjury, havemaking up opinion,
of instructions from the court. It would seem that "the principle upon
which the of ormedical scientific witnesses are admittedopinions pre-
cludes the that inidea in are tolaymen general competent opinionsgive
such cases.”

Furthermore, onwe there is no the wit-ordinaryofsay inability part
tonesses describe such lati-the facts in cases if arethey allowed proper

tude in in common what have seen.describing language they

III. The declarations of the weredeceased witness prop-subscribing
Abbott, in error7 71. iserly Baxter v. Therejected. Gray appellant

in the wit-that the of attestation thatact furnishes evidencesupposing
Abbott,ness the Flan-believed testatrix sane. Baxter v. ubi sup.;

¿heDavis, on dueders v. 19 N. H. Even if the issue had been139.
that declar-execution of the will there is for thehigh authority position
toations of a deceased could not in evidence disprovewitness be given

;the 1 on& 615 Greenl.execution. Stobart v. 1 M. W.Dryden,
;Ev. sec. 1 285—6.126 on Ev. Am.Phillips Ed.)(4th

Green, consideredIV. to "whether heThe Dr.question proposed
of in-himself on the subjectto anan asqualified opinion expertgive
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Associa-was Fundruled out. Loan &Haverhillsanity,” properly
141;Oronin, 31 N. H. 119.tion v. 4 Allen v. Sargent,Leighton

of law.is matterThe rule the of an expertprescribing qualifications
inTucker, Green,Jones v. Dr. an expert41 N. H. 546. although

law, there-notnot an of and couldinsanity, was as matterstoexpert
constitutefore be toto know were requiredwhatsupposed qualifications

athimhimself an toThe cross-examinewas allowedexpert. appellant
&c., andstudies,considerable as to hislength qualifications, practice,

thetoalso ask him is confidence in own upon"What your opinionyour
exami-thisof havequestion which duringinsanity you expressed

nation ?”

in theV. The for Dr. was properGreen’squestion opinioncalling
of anform. the with thatThe seems to have confounded caseappellant

"It haswho has no of testatrix.had theexpert personal knowledge
been decided often a directthat medical opinionmay expressexperts

the to formof the testator where have hadsanityupon they opportunity
onsuch Redfieldfrom orexaminationopinion acquaintance.”personal

Wills, 154; Cases,see also 1 Criminal 105.p.Leading
in what”The : or skill"There is no matter of scienceappellant says

anot, isDr. "has but there inGreen himself seen.” formingPerhaps
seen,conclusion from he it that which wewhat has and is conclusion

asked for.

SmithVI. The as the character of Valentinetoquestion proposed
aswas his as wellbecause it called for pastclearly presentincompetent

Gould, inferencecharacter. No47 Mainev.(See Wyman 159.)
thetime, tes-can be at afterdrawn from his character the yearspresent

death, testatrixtatrix’s as his time theto character at the when charged
But theFaucett,him 2fraud. Elsam v.with Esp. 562.)(See

toquestion been had it referred Valentinewould have onlyincompetent
ofEvidenceSmith’s character at the of testatrix’s statements.time the

fraud orofcharacter is not admissible toin civil suits rebut imputations
John, ;misconduct. 646 Generalv. St. 16 Wend. AttorneyGough

N. H.Bowman, 532,v. B. 92 & P. note v.a; Matthews Huntley,
146; ;Dearborn, Iiilder-v. 483 v.Atwood Allen Houghtaliny.1

574;house, 530; Heed,1 v.4 GivensComstock v.Heywood Gray
195; Herndon, Porter3 Bibb v. 5WardBradley, (Ala.)(Ky.)

Qilheson,382; 144;Bissett, 1 v.Kentland v. Wash. C. C. Hash
Evidence,Rawle, 352;5 on& & Hill’s toCowen NotesSerg. Phillips

note No. 199.

"that mere moralVII. The thecourt did not err in juryinstructing
af-is, the moralnature, that disorder ofof the moralinsanity, insanity

not, delu-insanefections and bywill unlesspropensities, accompanied
to makesion, be a to asufficient to invalidate will or personincapacitate

; Trum-Den d.jPeacocke,one.” Frere v. Eccl. 4421 Robertson’s
Gibbons,bull v. 2 Zabriskie 117.(N. J.)
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delusion, butinstruction,YIII. The underthat if the testatrix was
"the or resultwill and its in thewere notprovisions way offspringany

it, thendelusion,of the and influencedwere not with or byconnected
she will,”was of to Dunham’ssane mind the correct. Ap-make was

,; Bllsworth,Probate, 27 pp.Conn. 192peal especially(seefrom
193;James v. 7 Ben Monroe Boyce,202,203;) Langdon, (Ky.)

Adm’r, Smith, 704;v. 9 TheGrattan Jenckes v. Court(Ya.) of
261;Smith-field, ; J.,Greene,Probate Grid-2 I.B. 255 O- p,of

J., 259,in 263. War-wax,Stanton v. 16 Barbourley, Wether p.
v. Bedfieldciteding is denied to beby authority;Waring, appellant,

Wills, 310,80-82,on 85-86; Contracts,1 Parsons on ed.)(4th
note l.

The New statute, to wassanity,so far as it relatesHampshire prob-
intended to be a ofably the Stat-re-enactment or codification English

Wills,ute of 34, YIH.,32 and that "allwhich enacted per-Henry
* * * * **sons” of non-sane"idiots and persons(except

will, of frommemory,”) &c. The meremight by change phraseology,
a to form,annegative affirmative a to shouldwith view brevity,probably
not be made the of to our whichground a construction statutegiving
has not been in otheradopted any State.

IX. What constitute a of scienceof isinsanity questionsymptoms
fact,and not of law. The of the in-court could havenot manygiven

structions requested "without of thewith the jury.”interfering province
The had heardjury the to the effectof the astestimony medical experts
of ininsanity &c.,the &c., court, not to haveandfamily, the claiming
the qualifications of an to instruct thedeclinedexpert, very properly

onjury these no ofquestions matters law.involving

Sargent, Stone, 593,J. In 44 N. H. itProbate v.Judge of
was held that the on in the firstwhom the burden ofparty in-proof
stance ;devolved was entitled to and that to whichclose determineopen

is toparty close,and of iscourse shall to consider whichbegin, which
verdict,would side,the ifget no on either and theevidence were given

case;toright is with the one who in that lose his andbegin wouldway
that a verdict will be set has theaside when the court at the trial given
close to a not entitled it.party to

In this case the sent from aver-issues the law term were joined upon
1st,ments of mind at thethat the testatrix of saneplaintiff: was not

time of &c.; 2d,will, to makesaid inducedand that she wasmaking
will, &c.,the made theundue areby influence. As these issues up

burden of the ex-not onproof would seem to be on the andappellant,
ecutrix, and hence in thethat the theof court was givingruling wrong,
close to the executor.

605,But it is Stone, "insaid in appealsProbate v.Judge p.of
from the will,court not which isprobate for a it matters partyproving

made,the has theThe that a wasappellant. who affirms willparty
burden of to close.” Nowprimary and theproof accompanying right

the case states of thethat is a of from decreethis case the judgeappeal
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of andtbe will and of Blydenburgh,codicilprobate allowing Margaret
term, assumewhatever form the issues which are sent to the trial may

of, iscases, norin such the nature of is never lost sightthe proceeding
the final Theto be to from view.attained beobject proceedingkept .

case,such is to tried in this the Supremeas stated in the it is bebeing
of and rulesCourt the ap-Probate to the adoptedprinciplesaccording

thefor court. Andtrial inplied the of the same thequestions probate
bethe issuesquestion determined,to be in form mayno matter what

drawn, is duethe and of the will.executionlegal
163, 167, case likePerkins,In was aPerkins v. N. which39 H.

this, of thenature,both the formin its form and and whereobjects,
J.,here, Bell,issues was in the opinionalso the same deliveringas C.

: of a"The to due executionsays of the is theobject proveproceeding
to thewritten inis offered orderinstrument. In most cases such proof

admission theof proofof the But in the caseinstrument in evidence.
of a will thatof decreethe foundation aevidence is offered to thelay

willthe ofhas been the necessity provingwhichproved, may supersede
it Thecases.same in bothThe substance the is theagain. of proof

wherecasesinstrument a fewitself must be unless in exceptedproduced
beadmitted; mustwitnessessecondary evidence is the pro­and attesting

duced and of theexamined, reach processif are and withinthey living
of the in­the offerscourt. the whoare to be by partyThey produced

** **strument, or who a it has beenseeks decree that proved.
in itsoffered,The usual withformal law comes pre­theproof being

until evi­sane, standsthat the thisis andsumption presumptionparty
*' ** Evidencedence is offered to raise a belief.differenttending

ofintroduced, theto be determinedbeing bythe issue is preponderance
thecases,the whole the proofevidence as in offeringother though party

of and ca-ofexecution to the sanitycontinues have presumptionlegal
in his favorpacity till the end.

who tes-witnessof theno need be askedThough questionordinarily
of theinstrument,tifies to to thethe relative capacityexecution of an

casein thethegrantor, yet, to the natureowing proceedings ofof
wills, the of pow-that the foundation of grantthe of the will isprobate

possessioner of ad-executor,to the theestate and chargeto take of the
courtsministration, case,is,it that the settledin long practice ofof

toexamined asbeprobate to wills shouldthat the witnesses torequire
**the fact of will is established.the of testator before thethesanity

cases, theThis in such uponthe lawis aspractice bindingequally
Gourt, courts probate.”as on the>Supreme ordinary of

ofin casesin this StateIn thus the established practicestating long
estab-kind, wellthis it has been the equallythe reason will be seen why

Itto and close.lished custom for the executor or administrator open
the duetoisunderstood that the of the provebeing proceedingobject
issues,theform ofexecution to theof the will without particularregard

the sub-and calltothe executor must the will befirst proved,produce
The affirmativewithin thewitnesses if alive and jurisdiction.scribing

the close.him, allowedis in fact he beenon and has uniformly
whichinformcases,If this of theof on accountclass peculiar
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the to theas anissues are made be considered exceptionmustup,
Stone, are therev.rule laid down ingeneral theyProbateJudge of
has become establishedmentioned and as whichan exceptionrecognized

State,a sustains theand uniform in this whichby rulinglong practice
of true nature of thethe in But if thecourt this case on that point.
trial to settled isis to be is in fact beif whichtheregarded, question
considered, if the form is to be no-the the ofsubstance of issue instead
ticed, cor-then the in Probate v. Stonerule as laid isdown Judge of
rect in as others. The ofits to cases asthese wellapplication ruling
the court must be sustained.

second,The second in third and fourth ex-the case includes thepoint
witnesses,which all of ofrelate to theceptions admissibilitythe opinions

testator,not the of of the said wit-theexperts, question sanityupon
nesses thisnot attested will. in case is under-the Thehaving ruling
stood to be in andaccordance the uniformwith established usagelong

State, Hamblett,in this v.ever since the in 6 N.decision Hamblett
There,H. 333. the at the trial theof the todirections juryjudge

were to"not as to the or in-ofrely sanityevidenceanyupon opinion
testator,theof from thesanity was derivedwhatexcept subscribing

towitnesses the will.” InThere were no offered. the opinionexperts
undecided,that is it is thatleft but believed thepoint expressly ruling

trial, followed,there made at the has and thatbeen since the opinions
of such witnesses have been areexcluded. We well awareuniformly
that in States the are butmany decisions the other there is noway, by
means a thisuniformity upon question.

There is not ofmuch conflict in the decisions different Statesonly
and countries that but the which suchupon point, grounds upon opin-
ions beenhave admitted are to mind Inmy entirely unsatisfactory.

theof cases which havemany in such been held ad-leading opinions
missible, it has been It isthe of said thatnecessity. inupon ground

of fromwitnesses- are unable the naturequestions sanity, ofgenerally
case, to founded,the state the facts arewhich their andupon opinions

evidence,thattherefore such inshould be received al-opinion yet they
most that behold before these can the wit-invariably opinions given

founded,nesses the factsmust state which the is thus inopinionupon
effect to do whichthe witnesses the it hasverycompelling thing just

do,been assured cannot on them theandthey veryimposing difficulty,
which, athe of was made and thenecessity obviating ground, principal

of the rulethis to ofground, establishing general evidence.exception
of these authorities hold that must be instructedalsoMany juries to

these to belittle or no unlessgive opinions appearing supportedweight,
thatthe facts and it has been assertedby circumstances which just the

witness cannot state intelligibly.
"A rule so with and whichcontradictions” practically nulli-fraught

orfies the reason of can commandits receive theadoption, hardly as-
law,sent of the reason as a sound of even athough numeri-principle

based suchcal of the decisions andmajority upon groundsreported, and
believe insuch be found to favor it. Wereasoning, practicemight no
acts,is the thefound in the witness describingdifficulty sayings, and
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as to whattestator, opin-of the that theso canappearance jury judge
ion asand fairlyto from them as wellbe formedought reasonably quite

sanity.without the of the ofthe witnessopinion upon question
the decis-Wills, 144,Redfield in his treatise afteron noticingpage

witnesses,ions who wereof the the ofseveral States where opinions
will, been allowedneither northe havewitnesses tosubscribing experts,

ofon the : arrayof "This a considerablequestion sanity, says presents
sufficient, decide thethink, questiontowe to allow courtauthority, any

thein todirection,that the trueunless it applicableregards principle
case the trueas in the thatdirection.” We think princi-lying opposite

lies in the direction.ple opposite
The is wellrule that of witnesses are not evidencegeneral opinions

established and admitted. The that mayrule giveeverywhere experts
and inde-on matters of science and skill stands distinctopinions upon

ad-and that rule is andwell establishedpendent everywheregrounds,
mitted.

will,The that to a notwitnessessubscribing though experts,exception
testator, istheir in to the theofpray give opinions regard sanity placed

the and chosen thesethat the testator has selectedby many groundupon
all nec-witnesses as those best to state in tobeing qualified pointsregard

areto be in establish the we inclinedorder to will. Butessary proved,
to little to since all are familiar withtins consideration whogive weight
the in such cases that hasknew the testatorordinarily- nothingpractice
to thedo with to his testament. The scrivener usual-witnessesselecting

hand,calls on those who are at and can convenient-nearest mostly who
hadbe to attest the the he drawn. Theexecution of instrument hasly

think, 140, beWills,latter reason we as in Redfield is tostated on p.
in the fact that thefound statute or wit-credibleonly requires competent

nesses, itand that is not for in such a casecourts to requirecompetent
statute, thethan the or that definesmore to when the statutesay requi-

witness,sites a he is be to toof not to asregarded testifycompetent
issue,in the theinvolved whetherevery point directly paper presented

the of see nofor be will the testator or We reasonnot.probate alleged
thusfor this farther than the has carriedstatutecarrying exception any

it, the thanin case of more on othersanity any any question.
bethe of to onIn some States allow witnessesthey givenopinions

it is not that there shouldalmost subject. theyevery Perhaps strange
But ininclude the this has been to adhere toStateinsanity. tendency

rule, thethe established and to exclude of notwell witnessesopinions
Railroad, N. H. and cited.Lowe v. 45 casesexperts.

Massachusetts,within the court in as inWe agree opinion expressed
511,Fairbanks, 2 Allen it thatv. is said inCommonwealth where gen-

detail,eral the have the facts inwhere are as to formjury they competent
witness,thea as and the ofcorrect thosejudgment practical experience
that thefamiliar courts shows defence of is one to bewith insanity easy

therefore,rule, shouldmade, and listened to The notjuries.favorably by
the thisbe extended cases. The in Stateadjudicated webeyond practice

uniform, cases,and inas settled both and criminalwell civil withregard
wills,the referred thatabove to of the towitnessesexception subscribing
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•witnesses, thethe acts and ofnot state sayings personexperts, may
whose describe Iris butis and may maysanity questioned, appearance,
not nor thehis as his or state im-to sanity insanity,give opinionpresent

acts,at time themade’ mind the of orwitness’pression sayings ap-upon
suchto, the or ofinsanitytestified in to sanitypearances personregard

at such but witness’ basedtimes. either case it is theIn opinion upon
state, is the of thecertain he but itfacts. Those facts opinion jurymay

facts, witness,that theis on the of unlesswanted these and not opinion
he be aidan and an that theso toqualified may jury.expert give opinion

established,We see as thus but thinkno occasion to thechange practice
that it of the court inaccords with sound reason. The ruling excluding
the of these witnesses was correct.opinions

What hisGreen’s own was the ofsubject qualificationsopinion upon
as an That was for thewas immaterial. courtexpert questionentirely
alone. The thewitness state his with whatsubject,might acquaintance

&.,he had himself,done he had theto but whether qualificationsqualify
settle,of an a factwas of for the court to and when theexpert, question

court had he theruled that was the of witness on hiscompetent, opinion
own Tucker,in 41was law immaterial. Jones v.competency entirely
N. H. 546.

The declarations of the witnessdeceased were re­subscribing properly
jected. This and considered inquestion arose Stobart v.was fully Dry­
den, 1 615,Mees. & W. and the evidence was Also inrejected. Flan­
ders Davis, 139,v. 19 N. H. it held that thewas where wit­attesting
nesses ato deed were dead there thatwas no if theypresumption living
would that the of sane mind at the time of exe­was thetestify grantor
cution and the deed. Theof same was settled in thedelivery question

;same Abbott,in Baxter v. 7 71­ 1 sec.way Greenl. Ev. 126.Gray
There is ano that a to will state onewitness will orpresumption way

the other in theto of the testator. There is nosanityregard legal pre-
because the name of a aon will assumption person appears attesting

witness, that the it. factattested That must beperson actually proved
witness,evidence or theby of the of or in somehand-writing production

other the has isWhere witness deceased or theway. beyond jurisdic-
tion, there is no as to what he ifwould andsaypresumption living pres-
ent. All isthe there is in such case that the testator waspresumption
sane, until some is from some sotuceevidence to theproduced prove
contrary.

The of Dr. as the theGreen to of testatrix wassanityopinion prop­
haderly admitted. The court found the fact that he was ascompetent

an That to themade him anexpert. opinioncompetent express upon
of,testator’s either his examination andfounded personalsanity, upon

deceased, 154;acquaintance 1with the on Wills Crim­Leading(Red.
Cases,inal a caseor to ouraccording upon hypothetical105,3 practice,

witness,stated as near asto the and as to resemble beso mayproved
the thecase can whether caseunder consideration. The jury judge sup­

thatis so like as the offar the one are consideringposed they opinion
the them in theon the case is to settlingexpert ques­supposed any guide
tion which are to decide.they
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toasin the questionWe think the was also excludingrightruling
trialthethe timein either at ofcharacter and society,Smith’s standing

criminalinin the evidence.or of the transaction referred to Although
thathelddeficient, it beenthe in suits hasrule is civil longcharges yet

orfraudto ofadmissible rebutevidence of character is not imputations
cited;146, and cases9 N. H.misconduct. Matthews v. Huntley,

483,574; Dearborn, 1Reed, Allenv. Atwood v.4 GrayHeywood
all this evi-The ofobjectand other cases cited in brief. onlyappellee’s

in re-land,dence about the of and statementthe sale of lot Margaret’s
sale,theit,to at the time ofwas show that said wastogard Margaret

made, The juryat the time the either sane or insane.or of statements
sale, findthe the time of as shouldmust settle of at theyquestion sanity

mindthe ofher acts in the sale to be consistent with one conditionmost
other, all the facts circumstancesthe taken andor in connection with

made,her, at time theto the of statementsthen and known andexisting,
sale,the asas find that the facts connectedshould withaccording they

her at the theor to be time of statementsknown knownsupposed by
made, did or did not such statements. Smith’sjustify reputa-general

and at do thetime could have to with questiontion standing any nothing
of sanity.Margaret’s

nature,ofThe "that mere moral the moralinsanity, insanityruling
is, not, unlessand willthat disorder of the moral affections propensities,

delusion, a or toinsane sufficient to invalidate willbeaccompanied by
one,” also,a think,weto make was correct.personincapacitate

Peacocke, 442,1 Eccl. R. itFrere v. Robertson’s wasIn expressly
held, theHerbert Jenner Fust that moral in­Sir delivering opinion,

the in­or of the not withmoral feelings accompaniedsanity, perversion
delusion, tois the of was not sufficientsane which test insanity,legal

a will.invalidate
aClark, 179,1 theAdams case of onDew v. was insane delusion

ofthe testator in to the character his whomof onlyregard daughter,part
vile, into be and thehe degree,imagined profligate, depraved highest

he the andtreated her with utmost cruel­severityand evenaccordingly
and cut her off in his will with an Butfinally inadequate provision.ty,

delusion,founded ita dislike on for wasit was merely satisfactorily
while had of histhat this delusion such mindgained possessionproved

belief,shake Ms in fact thecould ofthat wasnothing yet daughterpoint
manners,in her of natural tal­inamiable disposition, engaging superior

affectionate, virtuous,ents, dutiful, modest and and nodiligent, giving
the the father. Thebyfor manifestedoccasion extraordinary feelings

delusion,to be the direct result of thisand offspringwill being proved
aside, the who held thatset John Nichollwas Sir opinion,delivering

treatment, violence,noof harsh sudden bursts of nocourse"no display
could theor even unnatural avail inof unkind feeling merely, daughter

will, that make a caseto set aside this but she must out of antipa­proof
andresolvable mto mental thatclearly evmcingthy perversion, plainly

her, Msdeceased insane as tothe was general samty.”notwithstanding
he :theIn saysopinion

"The true of absence or of I take to be thetest the insanitypresence
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what, it,a of isabsence or used in certain senseof comprisablepresence
term,a once conceives some-in thedelusion. Wheneversingle patient

exist, butto still inwhich has no existence whateverthing extravagant
time oncehis heated and at the samewhenever havingown imagination,

conceived, he or at least ofso is of being permanently,incapable being,
a athat is said to be under de-reasoned out of suchconception, patient

term,lusion, a theof the and absencein half-technical sensepeculiar,
understood,'forms theinor of delusion so my judgment onlypresence

short, Itrue test or criterion absent or In lookof insanity. up-present
delusion, it,this be if alto-on in sense of and to almost notinsanity

convertible terms.”gether
He Dr. Battie’s that "deluded is notquotes opinion, imagination only

an but an essential character of madness.” theAlsoindisputable opin-
Willis, aion of Dr. Francis sound mind iswho one freesays wholly

from delusion. Weak minds differ from ones in the extent andstrong
faculties,of them hut unless delusion,ofthey betraypower symptoms

mind,their soundness becannot An unsoundquestioned. on the con-
delusion,is marked &c.trary, by

Wilson, 88,The case of White v. 13 was similar —aVesey casevery
of disordered affections—but one to be founded on an insane de­proved

656,lusion. Med. aJuris. willTaylor’s be man­(6th says mayEd.)
testator,to the of aifestly unjust relatives and itsurviving may display

individual,some of the of the itextraordinary will not nec­opinions yet
be void theunlessessarily testamentary indicatedispositions clearly

that have been under a delusion. Somethey injustice mayformed
be done the of thisbypossibly sincerigorous adoption principle, delusion

act,enter into a man’smay criminal,certainly whether civil or without
it,ableone to italways discover but after all isbeing the mostperhaps

of the last ofway wishes the dead.equitable construing
Some medical writers claim test,that delusion is not the and that

moral alone—disorder of the moralinsanity affections—where the will is
to extent the ofany such state of theoffspring perverted affections,

Juris,;should theinvalidate will. Med. Juris.Taylor’s 556 Med.Bay.
courts,22. But the seen,sec. as we haveEnglish have manifested a

toreluctance in thesense toyield any of suchrecognition any morbid
affection as moral Bed. on Wills 82. Theinsanity. samep. author

72, theon that ofconsideration this form ofsays page is,insanity (that
moral is in the administrationimportant chiefly of criminalmania,) ju­

It is often that itnot be called incanrisprudence. in the tes­question
act. Yet the American courts have hadtamentary this beforesubject

Parsons, 640;them in different forms. Lucasmany v. 24 Geo. Florey
241;v. 24 Ala. 255,Jenckes 2v. R. I.Florey, Smithfield, were

there affections,cases where was disorder or theof but inperversion all
of them this of the affectionswas traced to an insaneperversion delusion,

had affected thewhich mind.
Wetherwax, 259,In v. 16 Barber it isStanton held that when a

conceives to exist haswhich noperson extravagantsomething existence
whatever, save in his own heated hebut isimagination, of be-incapable

reasoned of thatout such be saiding toconception, person bemay un-
vol. xlvh. 10



138 v. [Strafford,BOARDMAN WOODMAN.

understood,delusion, delusion,der a and the soabsence or ofpresence
.forms the Delusiontrue test or criterion of or insanity.absent present
in terms,tins sense of the word and are convertible adoptinginsanity
the ofview inSir John Nicholl Dew v. Clark.

117, theheadGibbons,In Den d. 2 ZabriskieTrumbull v. J.)(N.
moralis as : ofnote follows "A cannot be aside on account anywill set
it,testator,or in orin the devisesof the .exhibitedobliquity, prejudice

because the "Strong,in it orof is unnaturaldisposition unjust.”property
delusion, showviolent and if do notfounded onunjust notprejudices.,

mental incapacity.”
In that hiscase one Thomas had most of prop-Gibbons willby given

Ann,son, Gibbons,to his William had hiserty but disinherited .daughter
who,Trumbull, children, afterand her husband M.John and their four

mother, suitdecease of their hadthe had leased to the who byplaintiff,
a into recover of farm said Gibbonsto Williamsought possession given

J., : "Buthis father’s will. in the saysCarpenter, opiniondelivering
of theit been thehas with the side of lessorsearnestness onurged great

the testatorthat there was ofhallucination of mind on theplaintiff, part
dislike,and his aTrumbull causeless and unwarrantabletowards family,

caused, ormonomania,to and that of wasthis stateamounting feeling
in, the theat rate son thus obtained dispositionwhoany byparticipated

* * * hehis father’s is thatin will. While it admitted (the father)
heintellect,a it is thatman of more than saidwas ofordinary yetvigor

mentioned,aunder state thelabored morbid of mind of character already
the delusionthat will was the of Whereand suchoffspring feelings.
the a it is termedsubjectsin' mind of onexists one or only,moreperson

do invali-I not but that willquestioninsanity. insanitypartial partial
a to .such insanity,date which have been the .directresult ofwill appears

at sane in otherthe testator the time of it beenhavethough making may
Dew v.He to the case ofadvertsordinaryupon topics.”respects

aClark, cited, of remark-before and "that turned on the factcasesays,
delusion,able the clear test unquestionably provedonly insanity,of

it the of thehas sinceand required unqualified profession.”approbation
notto inquirehad been instructed at the trial "that wereThe theyjury

will, will, will, thea a will ofthe fair anwhether will was just equitable
■ father, it Thomas Gib-a a isman and kind-hearted butright-thinking

and that it?” It held that thesewas instructions were right,bons’ will
to nrr from feelingsthat .the should not bewas jury permittedproper

will,the whenbeen excited the harshness ofwhich havemay bypossibly
held,itAnd wasclear and the free from doubt.the evidence was case

the testa-the mind ofthat, did not to be delusion inas there anyappear
ofhusband, theher but angerin to his or feelingstor regard daughter

a whichhis caused lawsuit theyon them were bymanifested towardspart
them, thehim, and other betweenhad family quarrelsinstituted against

to stand.will, it seem harsh unjust,or .even oughtthough might
all the531, that that lawDennett, it is heldv. 44 N. H.In Dennett

effectual,a deed that a man havemake is should possessiontorequires
toact he isthe about per­of his so as to understand the effect ofreason

said,371, a, it isform, In 2there is no-delusion. Greenl. Ev.where
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madness, thein to is no orwhere thereregard frenzy ravinginsanity
delusion,and as thetrue character of the disease is orlegal physicians

it, hallucination, this delusion consists inillusion or and insaneexpress
a belief It is distin-of facts which no rational would believe.person

from consists in the or disor-moral whichguished insanity perversion
mind,dered affections,state the the inof or moral of contradis-powers

tinction the This latterto of the or intellect.understandingpowers
it ac-state of the mind is held a unless isnot sufficient to invalidate will

fact,that thein of which is test ofdelusion matterscompanied by legal
insanity.

Some writers in the in-subjectof of mania or activerecently, treating
adraw distinction between the and the definitionsanity, medical legal

term;theof the medical or ofmoral theinsanityincluding perversion
the affections, thewhile it and knows no criterion of theexcludeslegal

1;existence of but 3 Am. Law N. anddelusion; S.insanity Reg.
6,on difference, observed,it is said there is a it will be betweenpage

the and medical of Delusion is essential tolegal activetheory insanity.
mania,the idea of but do not attach the samelegal physicians irnpor-

tance to this feature of the disease.
It is difficult to conceive how could be establishedjudiciallyinsanity

unless delusion of some sort were But adelusion offersproved. practi-
cal test of active and it difficult see in a will itis to how caseinsanity,
would be to administer the law or do to lawpracticable justice according
if moral See,were held sufficient a also,to avoid 1insanity will. Jar-

56, note;man on Wills and 3 Am. 385,Law 399.Reg. S.)(N.
Delusion, in the technical sense as Nichollby Sir John andexplained

others, is, then, the test theof of and iflegal active insanity,presence
delusion,the is aside,will the of ittins shordd be set but ifoffspring

delusion,there is no such then there factis no which is aastangible
matter of in a court of itwhich bejustice, would safe or wiseproof upon

act,to and thus disturb those numerous oftestamentary dispositions
are madewhich those whose moral sense beproperty by none of themay

keenest, or whose affections not run in the same channelmay with those
of their neighbors.

allWe have likes and dislikes our andamong acquaintances even
relatives, and, be,our it theamong members ofmay ouramong own fam-

ilies, for which we not be able to an reason,might give intelligible or
one that bewould to anothersatisfactory who did not see withperson,

ears,our and hear our andeyes with the of whose mindoperation might
not be like ours in essential andevery are allwe insaneparticular, yet
because we dislike likes,that some one elsesomebody and because we
malee a views,will to these of our must it beaccording setpeculiarities
aside? Better amake law that all a man’s shordd be dividedpropei*ty

relatives,hisequally among without to the views orregard peculiar pref-
owner,oferences the deceased and the of willsprohibit making alto-

But as tireso alaw allows man to do what helonggether. will with
own, hehis exercise his individual ofmay privilege having preferences

and as between friends and andprejudices children,relatives even with-
out his called on to reason further.being give any
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or in-remarks, course, to active maniaauthorities and ofThese apply
idiotcyand not to termed includingwhat isonly, insanity,sanity passive

and imbecility.
delusion, theinstruction, "butthat, theif testatrix was underThe other

of theor resultand its were in thewill not any wayprovisions offspring
wasit, shedelusion, and thenwere not connected with or influenced by

It wasdoubt,will, was, correct.of sane mind to make the we have no
modern,with the of ancient andin accordance authority,great weight

American, the casesand medical and of alreadyManylegal.English
it, be adducedreferred to to sustain and moredirectly manygo might

in the of the are unnecessary.those cited brief butbesides theyappellee,
decision, to be Warring,The would seem v.only opposing Warring

349,P. but this has never been as authorityMoore C.6 recognized
86;80,on 3 Am. Lawin or this Red. Willseither England country.

1, think the and instructions at the trial wereet Weseq. rulingsReg.
therecorrect, and that must be

on the verdict.Judgment

J.,Doe, dissenting:—

court,This is not a in a sense or for allgeneralI. probate purposes.
court,be here from themay by probatequestions brought appealMany

aa different from that whichis verybut the bringsproceedingappeal
form,of the The in anda latter isfrom justicecase peace. general

of or of Areasons justice’sany assignment grounds appeal.without
court, is itit reaches this not limited the is thecase, bywhen appeal;

;it was the caseand substance as before thejusticein form wholesame
if it had been m But inas this court.be tried originally broughtis to

forth,is The must setcases there no general appeal. appellantprobate
and, court,the of his in this restrictedreasons he isappeal,in writing,

else,in his reasons ofas are specified everythingto such appeal;points
to,to, assented and to be cor­isobjected presumednot being impliedly

2;170, Cowles,ch. sec. Patrick v. 45 N. H. 553.Rev. Stat.rect.
in his reasons of forthsetsan every possibleappellant, appeal,When

will, cases,and,of a in some unusual into the otherprobateobjection
a of the ofwhich, justice,to failure thisjurisdictionprobateprevent

the of aquestionliberally, every concerningis construed probatecourt
Julian, 52;v.Moses 45 N. H.arise here. Perkins v.maywill

But, in this the is not to be45 N. H. 453. willappeal, provedGeorge,
of,Theoffered here for decree the ofit were probate. judge pro­ifas

allowed,”the will as and was notestablishing "proved, approvedbate
-of a of fardecision so asthe Every judge probate,by appeal.vacated

unaltered, from the itis in force time was made. Rev.oraffirmedisit
170, is,of this12. The not tosec. objectch. proceeding proveStat.

the of andwill, determine undue influence.questionsbut to insanitythe
a that isseek decree the will The for­does not proved.executorThe

the decree of the ofthe will is established byof judgeexecutionmal
unaltered,decree,Thatthe leftand admitted by appellant.probate,

andwill continues thetheit unnecessary-to again, powerproverenders
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of the executor to take of ad-of the estate and the chargepossession
ministration. The of thecannot contest the formal executionappellant
will, because the unduereasons are andof.only insanityalleged appeal
influence. irrelevant,Proof of be nec-the execution is and it notmay

will,foressary either to Thethe or a of it. onlyparty produce copy
admissible evidence is such as tends to or andisprove allegationprove
of the appellant.

On a ifprobate fact material to the cause isappeal, any disputed,
the court formed,andirect issue andmay to such fact to beproper try
ascertain 170,the same the verdict of a ch. sec.Rev.by Stat.jury.
11. If had,the in thathis reasons of declared theappellant appeal,
will was not said nor in hersigned by Margaret by any person presence

herby direction, or theexpress was not attested and subscribed wit-by
nesses in witnesses,her or that there less than three orwerepresence,
that the credible,were not the court have ascertainedmightwitnesses
the truth of such the verdict of a But theallegations by jury. only
facts influence;indisputed this were thereand undueappeal, insanity
was, and be,there could no issue on other and the verdictany subject;
was found,conformed to the issues. andnecessarily The have wejury
have ascertained but the absence of and undue influ-nothing insanity
ence. And if found,the ascertained, that,had and we had for-jury

other cause,every court,thepossible in thewriting propounded probate
was not the will of Miss the ofthe decree ofBlydenburgh, judge pro-
bate would remain in force the Thatverdict. decreenotwithstanding

not,needs in or affirmed,forany to berespect, any purpose, formally
and it cannot be reversed for reason not theany byalleged appellant.

Whether form,the substance,or the theof issues submitted to the
isjury, theregarded, executor would be entitled to if noa verdict evi-

dence were offered on either side. The must introduce someappellant
evidence to the verdict him. mustprevent Hebeing against begin.
And it was held in Stone, 593,Probate v. N.44 H. thatJudge of
the who must hasparty argument, that,the to close in andbegin, right
if he is denied that the verdict him must be set aside.right, against

There is no occasion in for an to aprobate appeals, exception general
as to the to close. It is said that the who has the ne-right partyruleo

of has the ofcessity that with the burdenbeginning, privilege closing;
of he takes the of lastproof the But it is oftenadvantage argument.
an burden,and not a to without reference to the otheradvantage, begin,

Whall,of the close. A. & E.advantage Mercer v. 5having (N. S.)
447, ;460 3 Chit. Gen. Pr. 885. he isWhen the notplaintiff begins
entitled to the close as for the of the firstcompensation necessity making

offered,statement of evidence to notopening be for he is torequired
statement, statement,'make a theirand if each makes a bur-suchparty

dens, in that are the defendant has no becauserespect, equal; advantage
in his statement to thehe is not to or comment jurypermitted argue up-
on of the case. The is entitled to the close asnotany part plaintiff

first,for the of his whole case forcompensation disadvantage proving
he is to make out a case in the first instance.requiredonly prima facie

Wood, H. If to isPierce v. 23 N. 519. the closeright compensation
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thehasfor the burden of it to the who practicallyproof, belongs party
actuallyburden of thethe final of questionpreponderance proof upon
burdensubmitted has theto' the and not to the whojury; primaryparty
is oftencase, whichof or athe ofproof necessity making prima facie

225, 226.Austin,a formal 6 Pick.and v.nominal burden. Ayer
arbitrarily,notBut the and final burdens of areprimary imposed,proof

aretheynor for andreasons that render proper;equitablecompensation
that theylaw, it isand becauseofimposed by rightgeneral principles

insanityofshould be theborne without questionUponcompensation.
thethatcase,in said ap-this there a of it issanity,being presumption

ofahas ofthejustly insanity by preponderancepellant duty showing
inassistanceand the cannot to him as deservedclose beproof, given

he willduty,that or as it is known whetherbeforeperforming payment
it; theif,and has primaryon the same the executorperform question,

cannotof the Jawburden which is sustained the'proof by presumption,
him him.reward for a burden borne the law and not byby

thecases,If, which,in the common rule in some gavelawEngland,
reasonable, it isandto the who was justclosing argument party began,

theand in In openingunreasonable thisunjust practiceState. English
It isis an to be offered.as well as a statement of evidenceargument,

law, thethat,far at commonso the occasion forappropriate argument,
timeotheran atwho is not entitled make anytoparty argumentbegins,

madewasunless is Aevidence introduced the other changeby party.
but,214;1854,in onN. P. Ev. Best Ev. 29,)Supplement(Roscoe’s

com­law, merelyat if the defendantcommon the andplaintiff begins,
can­evidence,ments on thethe case and adduces no plaintiffplaintiff’s

the closetonot entitlednot for he has been He isheard.reply already
Thecases, side.in all on the otherbut when there isonly testimony
thatreason isthat him the into close apparentlygives right argument,

defendant’sto thehim inwhich the to introduce replygives proofright
case; the competetnoffered all evidencemade his andargumenthaving

otherwithcase, toto his he has no occasion replysupport prima facie
the defend­evidence, is byor other if no evidencearguments presented

sides, the pro­ant. andAnd when evidence is on both plaintiffgiven
the defend­facts stated byduces evidence in contradiction of some new

todefendant, not entitledwitnesses, isant’s the in his second argument,
1case, only.contradictionreason the whole but on the ofsubjectupon

903, 905,886,885,; 872, 880, 881,365 3 Pr.Starkie Ev. Chit. Gen.
434; M’In­910; v.906, 909, White, Faith3 & P.Pullen v. C.

instance,must, first7 & P. 44. in the presentC. Thetyre, plaintiff
ofaintoall He cannot partof his evidence that is then gocompetent.

Ev.1 Grayrests.his case and till the defendantreserve the remainder
Smith, 274; 909, 910; Stark.883,sec. 3 Pr. Rees v.Chit. Gen.

in31; TheTarlton, 421.11 A. & E. plaintiff,Jacobs v. S.)(N.
hasdefendant,case, inand the opening,wholehisopening, argues upon

toand uponan argueto to the argument,opportunity reply plaintiff’s
be, thethattoseemsthe and his Theevidence own. theoryplaintiff’s

evi­is the replyingsecond of the defendant plaintiff’suponargument
defendant’sdence, theisand that the second uponargumentplaintiff’s
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hasevidence, and that theevidence and plaintiffthe plaintiff’s replying
intro-the hasclose, the defendantnot because he but becausebegan,

toanduced evidence which the should have opportunityupon plaintiff
comment.

isthe closeIf the rule as tosuch is the whichtheory upon English
not,does',or doesfounded, it is immaterial whether the practiceEnglish

ornoand with is theorythe Therestrictly theory.correspond fully
State, Here, noin this that rule can stand. argu-whichpractice, upon

tside, nowho isment is in the on and theallowed either partyopening
of theto has theentitled no to toreply argumentbegin, opportunity

sameof theother as he has in These resultsparty, England. contrary
in if inrule diverse of that the rule is Eng-showsystems rightpractice,

land, here,that,it in it must beState,is this and if isitwrong right
established not authori-andindependentupon grounds,- upon English-
ties, or orrules decisions based onupon solely English precedent.

the whenof the common law rule inBy practical operation England,
sides, toevidence was on both each had an re-given party opportunity

other;to the of rule inthe the of sametheply byargument operation
inNew one has The resultthatHampshire, only party opportunity.

is in to the ofEngland manifestly just plead-analogy arrangement—is
evidence,and and andshould being reached some reasonablethrough

convenient of court. therule The show who mustpleadings begin;
who,to the mainclosing theargument belongs questionsparty upon

submitted to the is defensive.and thejury, onpractically substantially
evidence,The first address on each after shouldside the conclusion of the

be the foronly opportunity general any subsequent speechargument;
manner,time,should be a limited. At in eachsome somereply strictly

evidence,should be allowed to orto ofview' theparty any anyreply
of side,course on the other he could notwhichreasoning, presented

have and hisreasonably which he is and causeanticipated, by surprised
rule,There should nobe which eitherendangered. under’unyielding

be for want of an ato makemightparty prejudiced properopportunity
or under which the court called to in-reply, seemmight preventupon

a which to be counsel. Injustice by madesuggesting reply ought by
our the rule the in to thepractice, closeEnglish giving partyargument
who is To a closenew trial thebegins, purely arbitrary. wdiengrant
is to the not rule,entitled to it that to agiven under is deslroyparty
verdict because the did not an overhave unfairlosing party advantage
his If the to close is so verdict de-opponent. valuable that theright

rule,its in iswith it toopends upon accordance such abeing assigned
toa be shouldimportant either side. Neitherright bymonopolized party

have so an over thegreat other.advantage
When the burden of a evidence isof theestablishing preponderance

verdict, him,the set aside.upon the ifput wrong party, maybeagainst
aBut verdict is not on thatdisturbed the the waswrong partyground

close,to or to unless it that some sub-permitted clearlyopen appears
stantial has resulted. This is a sustainedfullysoundinjury principle

them,numerous authorities. citedby The case in conflict with inonly
Mason,Stone, 156.Probate v. is Davis 4 Pick.Judge v. Howof
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be takencan the to a when itclose he mayright strictly right,legal
Hitchcock, The64.a rule of court? 8 Met.Robinson v.away by

ofof is a matter of to the conductorder argument relatingpractice,
trials, and not a to be establishedof law theprinciple rightsgoverning

trials, is notit is withinand the discretion of the court whoseby ruling
819, 4th1unless it has actual Ph. Ev.reversed injustice.produced

Ed.; ; Wells, 7 Wis.Am. Hilliard on Trials 298 MarshallNew v.
1; ; inWendell, 175, cited21 N. H. 182 and authoritiesv.Belknap

with­v. The of cannot beProbate Stone. orderJudge argumentof
Ruledrawn from the discretion which includes the oflength argument,

; 592,47 38 N. H. the the Richof Court character of opening speech,
329, witnesses,Jones, 9 the number of v.v. Cush. Billings,Cushing

Wood, 532;519,158, order of2 Cush. the Pierce v. 23 N. H.proof,
;121; Hilton, 14720 N. H. 24 H.Kent v. Severance v. N.Tyson,

Turner,463;448,14& T. R. R. v. Peters v.P. GossSimpson,
437; Miller, ;21 Burke v. 7Vt. Cush. 547 v. Frank­Chadbourn

; ; Willcox,lin, Fuller,5 312 v. 7 179 v.Gray Ward Gray Wright
650; 301;Case,M. &9 G. S. The 2 B. & B.Queen’s William

464; 431, 447,v. Davies, 74, 75, 76,1 & M. 1C. Gr. Ev. secs.
238;449; 236, 237, 901;Pr. 3 Pr. 2Chit. Gen. Saund.Colby’s

; 297, ; Da­& Ev. 1285 Hilliard on New Trials 309 v.Pl. Williams
464; 805;Bower,vis, & M. E.1 Cr. 16 A. & Com.Doev. S.)(N.

defendants,Hall, 305,4 Allen and trials when there arev. severalseparate
Stevens,v. 26 H.mes N. 117.Ea­

aside,II. The verdict on the issue of should be becausesetsanity
witnesses,the of founded observationsordinaryopinions upon personal

the and ofof conduct Miss were rejected.appearance Blydenburgh
371, inthe decision in Dewitt v. 9 N. Y.Since was overruledBarley,

case, 340,the same 17 N. Y. there has almost unanimitybeen perfect
in favor of such that suchof Theauthority testimony. supposition

are not in the common courts is errone­received lawEnglishopinions
449, ;438, 450,v. 8 Ves. Jr. 452 TathamEagleton Kingston,ous.

edition;375,Russ. & of S.2 376Myl. 1,pp. Ingraham’sv. Wright,
;3,Tatham, 121 E.name of v. Doe d. A. &the WrightC. under

325, 326, 340, 359, 372; &313, 351, 5 Cl.E. C.7 & S.A.C.S.
724, 735,684, 686, 687, 691, 699, 714, 719,670, 690680,Fin.

507,746; 1,vol. 517. The admissibil­738, Erskine’s pp.Speeches,
un­to have been doubted inseems neverof such England,ity opinions

690,J., &5 Fin. -691. arein CL competentTheyless by Goleridge,
onbecause, the means ofin connection with observationconsidered
itsof case inbased, are the best evidence which theare theywhich they

of the cannotthe nature itsubject,From gen­is susceptible.nature
to an accu­witnesses as enable others to formdescribedbe so byerally

reasons, non-­like ofto it. For thein regard opinionsrate judgment
hand­in toas the best evidence identity,received regardareexperts

time,size, measure, dis­form, strength,weight, speed,age,writing,
number, theofheat, cold, and atance, quality, quantity, great portion

reasonsof common life. Practicaland occurrencesfamiliar factsmost
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for case,the oninadmitting in this are Redfieldopinions rejected given
Wills 139, 145, ; ;71, De-Abbott,note 7925 7Baxters. Gray136—
witt v. 340;9 388, 390;N. Y. v.and17 N. Y.Barley, Clary

2 Ired. 78.Clary,
Some of the factsauthorities thethe first to statewitnessesrequire

whichupon their must beare factsof thoseopinions Enoughfounded.
stated to show theirthat the are founded matters withinopinions upon
own and observation, beforeknowledge not on or theand hearsay proof
the jury. alone can usual abstractExperts ques-thegive opinions upon
tions and it was.cases casehypothetical this In thissubject.touching

for Dr.necessary ofGreen and somethe witnesses to statesubscribing
their means of as to of Miss B. before giv-theforming opinions sanity

theiring on aopinions that it have beendirectly and would prop-point;
er exercise of court,the firstthemof the todiscretionary requirepower
to state all their means of as the value of their opinionsknowledge,
necessarily thereon,somewhat beall such means coulddepending brought
out on cross-examination, state-and thewould precedeappropriately
ment of asopinion the formation of it. Thethey preceded opportuni-
ties of observation, observed,and the arefacts and compe-appearances
tent evidence. A witness ren-must of that kind tosome evidencegive
der his opinion as when he an acompetent, questiongives opinion upon
of ;oridentity means ofwhen it that he had somehand-writing appears

an whether mat-forming opinion, he shall all first is astate his means
ter within the discretion of the court.

The of anopinion not becauseunprofessional witness is competent,
he can nogive of orthe which indicatedescription sanityappearances

but because,insanity, he cannot anordinarily, adequate descriptiongive
of law,them. The evidence, histhe best receivesalways demanding

becauseopinion his Theof alone is not the best.description symptoms
admission of the is Thatnot the exclusion ofopinion the description.
the ofopinions are not of thenon-experts therejected opin-by reception
ions of is shown in hand-experts, the uniform on ofquestionspractice
writing.

a,The distinction in to tothe witnessesregard allowing subscribing
will, a peculiar in their and thatprivilege priv-giving denyingopinions,

others,to isilege Redfield to bepronounced whollyrightly by Judge
andgroundless absurd. But the sub-the admission of the ofopinions

witnesses shows toscribing that the fear that are not qualifiedjurors
the ofweigh opinions the formhas not-assumedunprofessional persons

of a ofrule law. theThe andof the of evidencesubject competency
mode of tribunal,practice, as is alludedaffected the character of theby

Tutham,to in 549, ;v. 5Stephens 19 N. Y. 556 v.People, Wright
670, 769; 589,Cl. & Fin. 692, Bates, W.and M. &v. 15Ashby

594, evidence,596. The inof inemployment great subtlety excluding
State,this ofhave been a of themay distrust capacityencouraged by

narrow,Somejurors. and rules havepeculiar, inconvenient gradually
here,become established law.in of the common Amongderogation

them, is the Thatrule which excludes as to value ofopinions property.
that,rule is to be onbased the insupposed opinionsground general,
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thoseare ofadmissible, is onenot notand that the ofvalue property
view, theIn thatwhich assubjects witnessesupon experts.may testify

theoverlooked, it iswhich the best isrequires althoughevidencerule
framed,arefundamental evidencewhich all the rules ofprinciple upon
87, 88.and Ev. secs.which onnone of them can extend. Bestbeyond

to auxil-received,whenOpinions, are not undercompetent, exceptions
rules, de-werebut such rulesiary whichtheupon primary principle

to into effect.signed carry
whetherThe executor was ask his witnessesto several ofpermitted

orconductever Miss B.’sobserved or inthey anything peculiar strange
conversation, or subjects,manner of her views on religiousexpressing

otherwise, stated,or witnesses —aother and of histhan had onethey
B. saidMissallowed to not tell whatlady that she couldtestify—was

Hamblett,on v.thatreligious but she talked well. Hamblettsubjects,
Miss333, trial,6 witness,N. H. 344. whetherask aTo a on such

whether,B. asktoor wasappeared substantiallypeculiarly, strangely,
in the werewitness’ witnessesshe insane. Thewasopinion, appellant’s

toto consolationallowed that she It someexcited. istestify appeared
reflect, that, ruleato enforcewhere the of lawrefinements the attempt
of evidence not based the common experi-reason or orupon principle,

tomankind,ence of it itsinis foundusually applicationimpracticable
145,the of this conso-detail a trial. Butnote 25.Bedfield on Wills

instructed,witnesses,islation diminished the fact that howeverswiftby
checked and their opinions,insucceedreprimanded, generally giving

morewhile the cautious are much valu-and whoseimpartial, opinions
able, are often testimony.limited to andvery unsatisfactorymeagre

andWitnesses, wellnot that a horsetestify appearedexperts, may
; v.Richardson,from 428free disease. 34 N. H. Willisv.Spear

beto31 N. H. man485. that aQuimby, may testify appearedThey
well,sick their opinionsor be tonotalthough they may qualified give

character, cause,as ofto the or particularduration treatmentproper
diseases; orand thethey are to presencecompetent give uponopinions

thatmental,absence of may sayas as disease. Theywell of physical,
nota orwas tocheerful or that he seemedperson recognize,depressed,

as usual orto his thatfriends and herecognize, appearedacquaintances,
usual, or other­not as or andnaturally unnaturally, strangely,peculiarly

wise, and in­all towhich are of as insanitymatters Opinionsopinion.
Eastwood, 14toxication stand v.similarveryupon ground; People

; the; and, to condi­N. Y. 562 1 126 asFenton v. Stark.Holloway,
v. Nel­tion of mind in McKeeother aretiiey competent.respects,

109, 114;son, 355, N.Stark,4 Cowen in 15 H.cited v.Robertson
Trelawney Colman, those2 191. as rejectedv. Stark. Such opinions

case, Cheshire, 1830, in Pres­Case,in andin this were received Corey’s
Case, Merrimack, 1834.cott’s

aside,set becausethe should beIII. The verdict on issue of sanity
was calledthe ofthe instructed the delusion is test whatcourt thatjury

in-does notandactive that without delusioninsanitymoralinsanity;
a of statute whichto make a The thewill.capacitate person provisions
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mind, 156,to secs.require testators be of sane or sound Stat. ch.(Rev.
6;1, 1,ch. thatsec. are A anyunnecessary. personprovision15,)

thatof his construed to confermight will would bedispose byproperty
it, as in theto exercisepower only personsupon mentally competent

deeds,case of The statute130,ch. and crimes.Stat. sec. 1,)(Rev.
does not define or testor ofinsanity, any degree intelligenceprescribe
or terms,soundness. that theIt uses to indicateand familiargeneral

of of mentalthe common tolaw are to beprinciples questionsapplied
in the found in theThose arecompetency of wills.probate principles

definitions of an orcontracts and crimes. contract is actualA presumed
mental for-between sufficient Aagreement merelyof capacity.parties
mal and undue influ-mental disease orapparent agreement byproduced

;constraint,ence or is not a 21 N. H. 52True v.contract. Ranney,
; Allen,v. 22 In106.N. H. 553 29 N. H.Keyes Burlce v.Keyes,

case,a criminal the ofa doubtmust be satisfied reasonablejury beyond
the mental to the crime This is butprisoner’s commit charged.capacity
an beof the mustthat the criminal intentapplication general principle

mind,act; that,as well as the such intentproved, awithout capable
exist,cannot the of v. Bart-element crimevery Statebeing wanting.

will,”lett, 43 N. intent,”H. 224. "criminal "viciousSuch terms as
and reason,”"use of are in and sense includ-used a broadvery general

the idea that the tosuch a asing mind must be in conditionresponsible
be of nota to the act. The willcapable character doesgiving guilty

act,with thejoin and there is no act is directed orwhen the per-guilt,
21,formed 20,aby defective or 4 Bl.vitiated Com.understanding.

24. disease,farSo as a heacts ofunder the influence mentalperson
is not Base,accountable. 148.Prescott’s (Merrimack, 1834,) p.
The contracts,insane are not orfrom of theirtheexempted obligation

crimes;the of their ofpunishment but be makingthey may incapable
contracts,contracts or crimes. are bound theirbyTheycommitting

and crimes,are for their Thepunished as if were sane. questionthey
is, not relieved,whether are andsomethey excep-by peculiarspecial
tion, from law,the but have doneof whether theyoperation general

which, law, or aunder a contract crime.anything, general amounts to
The of is tocases contract in a not setpeculiar which party permitted

his(ownup the to his formerinsanity without other party po-restoring
sition, or butare not aremaking compensation, applicationsexceptions,
of the ofthegeneral doctrine of In of wantconsequenceestoppel.
medical inin beentimes terms have usedknowledge past, inappropriate

is,decisions,treatises and the lawbut the of commontheorygeneral
that the free contract andessenceof a is the ofsound mindoperation
crime, words,that orcontracts ofand do consist mere actscrimes not
and cannot in-be of healthy,mental disease. Aproduced by product

contract, crime,fantile mind, nota aor of isdisease of theimmaturity,
or a will.

The amental disease wasquestion whether Miss had aBlydenburgh
of fact for the court.question for the and a of lawnot questionjury,

disease,Whether wastest,is mentaldelusion a ofor a anysymptom,
also er-fact,a werequestion of to theand the instructions jurygiven
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The haveroneous in it to of jurya law.be shouldquestionassuming
the court wasbeen if the ininstructed that probatewriting propounded

disease,the be that Miss Blyden­of mental the verdict shouldoffspring
ab­than healthywas not sound other theof mind. Insanity,burgh

infants,sence of a certainin is the result of pathologicaldevelopment
faculties,condition in the intellectualof the brain —a condition which

free ac­sentiments,or the have theirmoral or the animal propensities,
the teststion anddisease orwhetherby acquired;destroyed congenital

theof than areand of more lawthis disease are no matterssymptoms
Iftests or life.of in orother disease animalany vegetablesymptoms

a testsorwere instructed that werejury certain manifestations symptoms
incholera,of a verdict renderedor poison,consumption, congestion,

aside, not because theyaccordance such bewith instructions would set
correct, onewere not correctness wasbut the theirbecause ofquestion

tes­of fact to maybe determined the evidence. Expertsby jury upon
indi­disease,to the not if suchindications of couldtify mental as they

; & H.cations were matters of 48 1 Ben.law. Cr. LawWharton’s
505, 506;105-108; 500, RexC. C. Met.Ldg. Com. v. 7Rogers,

; Frances,v. 57.1 C.Buss. & 4 Cox C.456 v.Wright, Ry. Regina
test, andThe naturallyin delusion is a wouldjury, whetherdeciding
Delusion, test, seemsathe of asproperly rely upon testimony experts.

1800, notnot to and washave been heard of in the law before the year
wasa of common lawthe common thatlaw of whenpart England

in our constitution.adopted
The from theariseson this subject,whichmisunderstanding prevails

sanction, thethat andfact medical errors of theformer days gained
name, law,of Suchin of authority.lawbooksby being published high
a transformation not were accustomedwas difficult in times courtswhen

evidence,to instruct in ofto matters of andfactjuries regard weight
ofand when the dutythe distinction the the court andbetween ofduty

andthe was Halenot injury defined and observedclearly practice.
theirofCoke of authoritiesthe the medicalunfortunately copied opinions

toon of slow ques­the and their wereday subject successorsinsanity,
tion of thoseendorsed The errors opin­so names.byanything great

beenit notions have in time been But hasdiscovered and abandoned.
medicalobserved that correctedwere medical errorssufficiently bythey

test, intro­is amen. And now the other delusionmedical thattheory
Coke, byduced after the times beenof and adoptedHalelong having

law, it isan ecclesiastical court in is to be althoughclaimedEngland,
courtsa matter of the ecclesiasticalscience. The decisions ofpurely

courts, arefor,are not authorities on in the judgesthis thosepoint,
delu­of thatfact as as Thewell of law. authorities recognizejudges

79, intest, Clark,as decidedsion the are Addamsbased on Dew v. 3
in,1826, in iswhich said court confirmedcase Sir John Nicholl : "The

andrather thederived, byor its of subject,has this own viewpossibly
it, andother, to discussfrom writers as well medical as best qualified

thus, IIt is ap­whose it may rely.upon authority safelyaccordingly
theit, madeisdelusion,that in that Ithe sense have explainedprehend,
ofDr. in the first chapterfeature of Battiedistinguishing insanity by
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his celebrated the sameor on thattreatise disorder. Onessay principle
Willis,it is that Dr. in a mentalrecent on derangement,publication

it fromdisease,down thatlays insanity contradistinguished(asfrom
native theadhesion ofconsists in pa-thechieflyinsanity,) 'pertinacious
tient to some of its falsity/delusive idea in to evidenceopposition plain

Locke,And Mr. and mad-in idiotsof the difference betweentreating
men, in-said, above,had thebefore in the thataccordance withperfect

of facul-firmity madmen was not so much in 'loss of theany reasoning
ties’ as in or, it,'delusion’ on their in their 'mistakingas he termspart,

* * *for truths some beideas It maywrongly joined together.’
assumed that these withauthorities the court’ssufficiently fortify position

to the truerespect test or it incriterion of to justifyinsanity, pronounc-
that if the ofing evidence in this to the existencecause be satisfactory

delusion in the thismind of the deceased at the time of his making
will, it is also to the deceasedthe existence in the mind ofsatisfactory

* * *at that time of some The willof pro-degree insanity.
in thispounded cause—a will thevirtually disinheriting daughter being—
so to be direct, that mor-(plainly the ofinferred) unqualified offspring

bid delusion I or re-proved, now withoutmay say, any qualification
striction, to have thebeen ever toto mind of the deceased asthepresent

it,character and conduct theof his if I so termmaydaughter being,—
ofvery creature that morbid at leastdelusion into act andput energy —I

can arrive at no other insane atconclusion than that the wasdeceased
the time of his cause,the will and conse-in thismaking propounded

that thatquently will itself is null and in law.”void
Nicholl referred to no is that hisand it evident viewlegal authority,

was derived fromwholly medical It does not thatauthorities. appear
he theregarded law,as andquestion one of but rather the contrary,
therefore Dew v. and,isClark not as all au­subsequentauthority;
thorities on the same are built that case as settledpoint, expressly upon
law, and are not sustained reason all fallby or they together.principle,

Case,In 1800,tried Erskine asin the effort ofgreatHadfield’s
counsel, was to induce the court ancient tests ofand to discard thejury

to theinsanity, medical and toof their ownaccept acquittheory day,
on the of delusion. The act committedground been bycharged having

delusion,reason of it was that iffor him to maintainnecessary only
there was delusion there was no insani-and not that there wasinsanity,

if there him,was noty delusion. But it for as an advo-was expedient
cate, to tribunal,the that if theof theallay prejudices by suggesting
new of no-him thetheory was reveredproposed by stabilityadopted,

;tions andwould not be further other similar innovationsbyimpaired
he delusion,to clientprofessed admit that in the his wouldabsence of
have been case of Annhe referred to thewithguilty, although approval
Broadric, who, 1795, murder,in the ofwas of onacquitted ground
madness without delusion.

In Clark,Dew and in cited on thisv. all the cases subject,nearly
there delusion, decided,was and therefore it be a thatcould not point

disease,delusion is test. The definitions of mental containedthe only
science,law, the former of medicalin books of but stateshow nothing
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orand show that Books written by physiciansthey only by hearsay.
norscience, fact for aof are on of jury,men neither proofs questions

Nicholl,booksauthorities on of law for a court. But such ledquestions
fact,the a a dictum concerningin decision of of toquestion pronounce

fact, as a determi­a matter of that has been received finaland dictum
thecited to sustainnation a if the authoritiesof of law. Andquestion

not,as arein this case on this ofverdict were any theypoint, weight,
224,H.Bartlett, N. Bas­this has not hesitated in 43court State v.

569, sub­Co., onM. 43 N. H. and in other cases varioussett v. S.
rather thanto bejects, by authority.guided by principle

theondelusion cannot be as a definition ofInsane insanity,adopted
crimi-Innocent asof convenience. cannot be punishedground persons

nals, nor can and be of invalid writ-disposed byproperty guardianship
to abecause it is difficult for the court to the jurymerelyings, give

fact, the of thescientific definition of a which it is dutypathological
has not there is less diffi-court not to And it been shown thatgive.

delusion,in insane than there is inculty insanity.defining defining
Furthermore, if to take bywe are notice of a fact as settledjudicial

the estab-the scientific of must fact asweknowledge experts, recognize
is alished the medical authorities of that thereunanimous our day,by
notmental sometimes called moral and that delusion isdisease insanity,

the it. Hale oftest of and Coke the received medicaladopted opinion
time,their Nicholl that inand to of his which wasday, professed adept

1800,1826,conflict the former. If we back to or for medicalwith go
information, reason, to the ofwe with backequalmight, go physicians

time, If toHale’s or to or are follow aGalen we pro-Hippocrates.
science, it is not at a thanto follow distancenecessarygressive greater

did and Nicholl. If it is that the law entertainHale shouldnecessary
disease, isa medieal a it not necessarysingle opinion concerning single

athat that should be cast-off of of a formertheoryopionion physicians
science;law,That cannot be a fact in is not a factwhich ingeneration.

law, Andthat cannot be health in which is disease in fact. it is unfor-
tunate that courts should maintain a contest science the lawswith and

nature, aof of fact which is within the of sciencequestionupon province
theand outside domain of our law. All inconsistencies and difficulties

are to the and of theavoided by adhering elementaryspirit principles
law, which declare that a cannot be men-will form ofanyproduced by

disease,tal that mat-and the indications and tests of mental disease are
ters of fact.


