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iswife117. It in that the will of theis held these cases(17 Maine)
husband,that she a settle-to of and that cannot acquirethesubjected

thatthe of the lawment that cause a that it is policymight separation;
whichboth,but and thethere should be one settlement for that provision

a and asto all taxessettlement residing prescribed,gives persons paying
aat law were ofthose who commonto acquiringapplies only capable

couldsettlement, held,it neither a minorwhich was nor married woman
376,In 18 it ado. v. Me. was held thatFarmington Jay, legitimate

socited;settlement,a andminor child not and see casescould acquire
203,Mass. andis Taunton v. 15 v.Somerset Dighton,Plymouth,

383,12 but it further toMass. is not consider this question.necessary
then, indetermined, thatIt the had no settlementbeing pauper

mustclaim, to the thethe ofSpringfield, according agreement parties,
be allowed.

Kendall v. Brownson.

defence,as arelies eitherupon paymentIf the defendant theupon general or aissue
himthe burden rests toupon prove payment.special plea,

court in their discretion allow itquestions,the will beleading presumed,If unless the
athat was case'for theproperthere of theappears, exercisecontrary discretion.

Assumpsit 28, 1860,a Marchon note dated the defend-bysigned
orand to order.the The defenceant wasplaintiffpayable payment

thedefendant to about athe month afterby plaintiffmade the date of
theThe execution of note wasthe note. admitted under the andrule

trial; and thedenied on of fact inonlynot the causequestion was
wasthe note so paid.whether

witnesses,and defendant were bothThe each for himself. Inplaintiff
counsel,the defendant his own were the court.inpermitted byexamining

discretion, toof itsexercise to whichput questions,the theleading plain-
tiff excepted.

courtthe to instructrequestedThe the that on theplaintiff jury ques-
of the note the burdenof of was on thetion defendant.payment proof

;so instruct thecourt refused to but did theinstruct thatjuryThe jury
ofcase the burdenthe whole was on the that if theproof plaintiff;upon

nohad introduced evidence the burden ofdefendant would haveproof
note,ofthe introduction theby thebeen supported signature being

;oror admitted under the rule and that in such caseexpressly,proved,
verdict;thewould have had but that defendantthe theplaintiff haying

evidence to itintroduced show was for the to de-tending payment, jury
the and allnote otherwhether evidence on both sidestermine con-being

sidered, the evidence in of thefavor that if itpreponderated plaintiff;
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verdict;in his favor entitled to thenever so little he waspreponderated
that defendant,if it in equi-in or if it wasfavor of thepreponderated

forlibrium beand did not the verdict shouldeither way,preponderate
defendant;the that the to unlessdefendant entitled the verdict uponwas

the whole it wascase that thewas more than otherwiseprobable plaintiff
it.entitled to

A defendant,verdict moveswas returned for the which the plaintiff
to set aside for in theerror and instructions.foregoing rulings

H. & A.G. for theBingham,, plaintiff.

The rule is that a cannot examine his witnessgeneral byownparty
434;1 1 Ev. 124.questions. Greenl. Ev. sec.leading Starkie’s

exceptionsThere are certain well 1 Ev.defined to the rule. Greenl.
Qarrv.435;sec. 126;1 Severance,Starkie’s 43 N. H. 65.Ev.

The case must show that the adiscretion of the court was exercised in
case under one of theproper In this the solecaseexceptions. party

was allowed to be examined with the of cross-exam-generally privileges
ination. No case for the exercise of such discretionaryproper power

made, Little,the court had nobeing such v. 44 N.Steerauthority.
H. 617.

The defence to the note was In such case the burden ofpayment.
474;is on the defendant.proof Snell, N.Buzzell v. 25 H. Qhesley

Barret,229;v. 37 N. H. 7Brooks v. Pick. 94.Qhesley,

Hibbard,H. for the defendant.

The allowance of the question to the defendant whenleading testify-
as a ■witness awas mattering within the the whodiscretion of judge

cause,tried the and the exercise of his discretion cannot be here.revised
Little, 613,Steer v. 44 N. H. and Hale v. decided inlatelyTaylor,

this district and not andParties other interested standreported. persons
on no different in this Actground from witnesses. ofrespect ordinary
1857, ch. 1952.

The in to the burden of was correct.ruling regard proof technically
words,The issue,was the issue. inplea that or othergeneral Upon

case,the whole the burden of and the toupon consequentlyproof, right
close,and with theopen was If the defendant hadplaintiff. pleaded

of aissue,without the thepayment general thereby admitting making
valid note and hethe wouldsolely matter in discharge,relying upon
have assumed the the toburden of and in returnacquired rightproof

<•/.,and Bellows, Bartlett,close. toopen in seems under-State v.
stand that in civil state ofcases the burden of the theonproof depends

as thedisclosed record.pleadings by
The burden theof is affirmativeon him takes inwhoalwaysproof

Prom this sustained allbyis thepleading. whichgeneral principle,
authorities, all that case this asubjectwas said the court in this on isby

the issue innecessary thelogical seqirence. Upon general assumpsit,
thequestion stated is whether or at the time of commence-otherwise not
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thement of the suit the debt claimed was due. It is incumbent on
affirmative, bythe awho to his pre-sustainplaintiff, alleges allegation

sameof all the The thus made is one and theissueponderance proof.
shifts, caseof thethe burden never and from the naturethroughout;

thecannot shift. The as to of andof law the burdenquestion proof
to isand close settled the state of the Phelpsright byopen pleadings.

Qrowninshield335; Qrowninshield,Hartwell,v. 1 2 GrayMass. v.
524.

rule in casesThe for we contend has been established criminalwhich
State, Bartlett, 224,in this 43 is substan-v. N. H. and suchState

Hawkins, 446,the doctrine of v. 3 notwithstandingOom.tially Gray
93,York, andadecisions of different character. 9 Met.Oom. v.prior

Kimball,Wilder, Vide, also, v. 24of P. Oom.opiniondissenting
Oom,.336, ; Dana, 340;2 229,373 v. v.Pick. Met. StatesUnited

2 1.CurtisMeigs,
isclaimThe declaration in contains an that theavermentassumpsit

theThe of be tried undernot question generalpaid. payment may
as ais inThis averment issue that and it followsissue. by plea,put

that the burden of as the toasnecessary corollary openwellproof right
theclose is withand plaintiff.

the in the Massa-Much of dicta of the in certaininconsistency judges
toon this seems to inattentionsubject,cases have arisen fromchusetts

is, atwo differentdistinction between thatverythe things, making prima
case and the burden ofshifting proof.facie

Perlet, It to ofC. J. would seem be a well established rule prac­
ain certain cases the court have totice, that discretion allow leading

isand in some it is this un­held that discretionjurisdictionsquestions;
limited, the exercise of it tribunaland that cannot be revised in another

;Sherman, 248,Bliss v. 47 Me. Parsonsa case reserved. 253inor
137; R., 45Me.38 Black v. The & R.Camdenv. Hough, Amboy

Barbour.
must it as settled that the discretion of theState weIn this regard

unlimited;is it benot that can onlyto allow questionscourt leading
case;a a caseand that in order to make thereinexercised proper proper

character, witness,in the or of thefeelingsbe something position,must
makesof the facts to be which thenature investigated, leadingin theor

witness.,the theto truth fromdraw out Severancenecessaryquestions
; Little, 613,N. H.Carr, 43 N. H. 44 616.65 Steer v.v.

State,have heretofore been considered in this thecases whichtheIn
theto as and the circumstances Avhichshowedobjected leading,questions

stated,allowed, so that it couldhave beenwhich wereon theyground
a the discre-case for the exercise ofthere waswhetherbe seen proper

itcase does not what thethe court. But in the present appearoftion
were, Itwhat were allowed.nor on grounds theyquestionsleading

dis-in thethat werequestionsleading permittedgenerallyonly appears
court; whether,called to where noth-the and we are on sayofcretion

it that ato the will be there wasshown contrary, properis presumeding
of this discretion.the exerciseforcase
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We think court wasit be that the discretion of themust presumed
the contrary;exercised the case states to show toproperly unless enough

that the and to haveto a aswho objects questionparty, leading proposes
the the factsexamined, his states allfurther should see that casepoint

for the of theconsiderationnecessary question.
declaration,When the had in histhe note describedplaintiff produced

out,the rule,execution of it admitted the his case was madebybeing
and verdict,he was aentitled to unless his case was over-prima facie
thrown didby evidence from the defendant. The defendant notcoming

consideration,deny that the anote was made on sufficient and was orig-
; it,ainally valid but thathe undertook to he hadsecurity paidprove

and that was ahis sole not on of thedefence. He did rely negative
case,plaintiff’s but set in to it the affirmativeanswerprima upfacie

fact true, note,of said,It is he it aI this and waspayment. yougave
contract,valid I was to I that Iwhich bound and willperform, prove

have it and the fact in causeperformed tried the wasby onlypayment;
whether after the note was made the defendant it. otherBesidespaid

onevidence this there thewasconflicting point contradictory testimony
of the this of fact,On had the or the defend-parties. question plaintiff
ant the burden of proof?

court, substance,The in instructed the that the ofonjury question pay-
ment defendant;the burden of was on the and not on theproof plaintiff,
for inasmuch as the thebefore was whether the noteonly question jury
had been as the defendant the instructions topaid, amountedalleged,
neither more nor less than that in the ofconflict evidence on the question
of the burden of thewas on to thatpayment, show theproof plaintiff
note had not been Neither the note nor else in the casepaid. anything
was consideration,thebefore for their far was com-so as itjury except

thatevidence on The casepetent whole on the trial consisted ofpoint.
the fact;evidence thaton and with thatlegally bearing beyondanything
the had that,to do. were ifjury instructed tonothing They looking
the note and sides,all other evidence on both the inbalance was favor

verdict;of the washe entitled to the but if the balance was inplaintiff,
defendant,favor of the or the evidence was in a ofstate theequilibrium,

defendant was entitled to the that theverdict: defendant was entitled to
a verdict theunless whole case it was more than other-upon probable
wise that the was entitled to it. But the whole case before theplaintiff

ofjury consisted the evidence on the of thereforeandquestion payment,
verdict,them thethat defendant the onwas entitled to unlessinstructing

the case itwhole was more wasthan otherwise that theprobable plaintiff
it,entitled is ato circuitous that the hadofonly way saying plaintiff

the burden of on thethe of thatproof question onlypayment., being
in thequestion cause.

This was not a wascase where the note admittedbeing prima facie
debt,evidence the toof and afterwards introduced showevidence was

that the note was and the whole trialnever due. As the whole defence
theturned on of called on to con-the were notquestion jurypayment,

sider, consider, towere at to thenor matterthey liberty any relating
inbeforeof the note. No other was themoriginal validity anyquestion
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thecause, been asof the the fact the note hadwhetherstage paidexcept
thesetdefendant to The defendantand undertook upalleged prove.
theto defeataffirmative fact of fact aloneand relied on thatpayment,

action; a fa-to beand to what I understoodhaveplaintiff’s according
tohimState, onmiliar rule of in this the of wasburdenpractice proof

under-relied,make out the hefact he and winchaffirmative on which
totook prove.

This andI cannot but as settled thequestion uponregard by practice
in this State.authority

the contractWhere tire action is to due byrecover moneyassumpsit
defendant,of the of the con-defendant,the theand validityadmitting

tract, bur-theundertakes itto that he has by payment,prove performed
theofden on whetherthe be the sameof mustproof question payment
theIfdue a contract.was note ormoney by other simplepromissory

defendant, ad-sold,action to andwas therecover due formoney goods
them, relied forthe sale of the and his to formitting goods liability pay

his defence thethe fact of no pres-distinction affectingupon payment,
de-ent thecould wherequestion be taken such a case and onebetween

note; it forfence canwas an norto action aonpayment promissory
havethis tomake isthe allegeddifference whetherpurpose any payment

been made in or in commodities.money
theIn forSnell, 474,v.Buzzell 25 action was assumpsitN. H. the

of a to whole declara­The theissue wasprice sleigh. general pleaded
tion, §7.10, theUnderand of athat sum tender wasexcept pleaded.

articles.issue the indefendant evidence ofgeneral specificgave payment
The the bur­court instructed the the ofthat onjury question payment
den of this and otherwas on the fact. Todefendant to theproof show

counselinstructions and The eminentthe defendantrulings excepted.
who the on the hear­defendant,case for the thisargued gave up point

theand questionconceded that the the courting, instructions of upon
correct; which mostwhich of the had the of wereburdenparties proof

hehe andwould not have if incertainly done his experiencelong large
had not understood that the that was too clearly againstlaw on point

discussion;to de­him thewas byand as theencourage yieldedpoint
thecounsel, infendant’s it and taken forwas adverted to grantedmerely
theof the court. It and assumed bywas counselopinion conceded by

court, factthethat the toburden of onwas the defendant proveproof
relied;of distinctlyon he and thepayment, thoughwhich question,

case,raised m onethe as determinedis treated court and counselboth by
a inrule of theby too to counsel denyingwell settled warrantpractice

it, or Theto call on it in theirthe court to and opinion.discuss eiplain
andoverruledtaken on the trial the case wasexception and reserved in

the must therefore berendered on verdict. The casemdgment regard­
ed as an statesthe casein The head note toauthority reportedpoint.
the decision asbeen, that,to relies"If the defendant paymenthave upon
a defence, the burdeneither the issue or a specialupon plea,general

case,rests him that asto evidence inthe Theupon prove payment.”
this, issue,in is notwas and head noteintroduced under thethe general

the a statementunwarranted but correctinference of a careless reporter,
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a ofof the raised and decided in the case. In matterprecise point prac­
tice like this the conceded counselcircumstance that the waspoint by

court,and taken for the the authorityinstead ofbygranted weakening
case, strongerof the makes it than it been if the questionwould have

doubtful,had been treated as byand decided after strenuous argument
counsel, toand elaborate the I been ablediscussion court. have notby

Snell, Ithe case from v. and feelBuzzellpresentdistinguish obliged
to that one as an in and of thisdecisiveregard question.authority point

stated,We severalhave other in which the rule is orcases expressly
cause,who, athat the in ofincidentally anyrecognized, party, stage

introduced,and without to the issue under his iswhich evidenceregard
sets an affirmative in answer to of hisup the caseproposition adversary,
has the burden of to maintain theproof proposition.

175,In Wendell, 181, Gilchrist, J.,v. 21 N. H. inC.Belknap
court,the of the : the affirmative is"Wheredelivering opinion says upon

;a ho has the to and close and this is theparty caseright open although
the burden of proof shift in-the course of the trial. In a suitmay upon
a written evidence,contract the his theplaintiff produces proves signa­
ture of defendant,the and The thendefendant alleges payment,stops.

of defence;want consideration or other matter of the burden of proof
him;is and theupon and closes theyet plaintiff opens argument.”

Here the rule is referred to of illustration as one famil­by way entirely
iar in and apractice, to case like the whereapplied precisely present,

is set as a in the thepayment defence course of trial after aup prima
case made out theby plaintiff.facie

In Perkins, 163,Perkins v. 39 N. H. the whether thequestion,
who setsparty, will,of to athe testator defeat has the bur­up insanity

den of is treated asproof, of the form of theindependent issue under
which the evidence is offered. sameThe be said of v.Pettesmay Bing­
ham, 10 N. Parker,H. 514. J.,In that case cites from TheC. At­

Parthener, 443,General v. 3 Bro. the rule that iftorney beinsanity
and a lucid intervalproved is the time theat of execution of thealleged

will, the burden of attaches to the such lucidproof inter­party alleging
val, which shows that the burden of shift the trial asmayproof during
successive are established in evidence thepoints .by respective parties.
In the 593,Stone, held, that,Probate v. 44 N. H. itJudge wasof
however often trial,the burden of shift-in the course of themayproof
the that has the hasparty burden of the toproofprimary right open
and close. White, 482, 492,Emerson v. 29 N. H. and Merrill v.
Locke, 486, 491,41 N. H. are to the that the burden ofpoint proof
does not issue,on the form of the and thatdepend under the samo issue
it shift in themay of the trial.progress

An examination of the cases on this showsquestion,bearing clearly,
think,as I inthat this itState has all been aas settledalong regarded

that,rule actions,of in civil ingeneral practice whenever a party any
of cause,the understage form of setsany an affirmativepleading, up

case,in answer to his heproposition has the ofburdenadversary’s proof
to maintain the affirmative fact on which he relies. This recog­general

ofnition the inrule and the direct of'practice, Buzzell v.authority
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Snell, I consider to of in a matterbe decisive the forquestion;present
this,of like I not whatdo think are inpractice we warranted disturbing

I aunderstand to be the rule of law in order to introducepresent spec-
ulative even if it reasonswerenovelty, by plausiblesupported general

the inand of decisionsauthority other jurisdictions.
far, however, learn,as I been elsewhereSo have able to the practice

own;is in substantial ourwith what I to have beenagreement suppose
seen,on thisand all the that I are unan-authorities haveparticular point

thatimous where a thedefendant relies on whether underpayment, gen-
or aeral issue isthe burden of on him.special plea, proof

Russell, 69,In Powers v. 13 thePick. it was held that where party
fact,the burden a andof ofevidencehaving proof gives prima facie

adverse of tothe instead whichparty, wouldproof, go neg-introducing
fact,samethe of and distinctto show anotherative proposition proposes

it,which avoids the effect then the shiftsof burden ofproposition, proof
restsand the theto show latter fact. Tourtelotupon party proposing

Rosebech, 460, 463,11 Met. samev. is to the point.
Wilcox, 267, slander,v. 1 Met. which thewas case for toSperry

issue, thethedefendant and notice that underpleaded general gave gen-
issue he should the thateral of the wordsjustify byspeaking proving

;were true it de-and was held that if the satisfied thewerethey jury
words,the tothe was defendantburden of on thespokefendant proof

;factthe that that if as towere truc and doubtedtheyestablish the jury
fact should find for the In thethat that casethey primaryplaintiff.

of was on the the the wordsto ofproofburden plaintiff prove speaking
;the declaration andin when the the defendantsaid undér issuegeneral

maintain his wereaffirmative that the wordsundertook'to proposition
;the burdentrue, of shifted and henceand was transferred to himproof

rests,that the onfollows which the burden ofquestionit proofparty
not on the of isform the issue under which the evidencedependdoes

offered, but on the nature of the fact to be proved.
the defendant to show want of considerationWhere proposes legal
he hasnote this in Massachusetts seem to bea would regard-for given,

case,a mereas contradiction of thenegative plaintiff’sed prima facie
of on thethe burden whether the note wasquestion originallyand proof

,is there to the But where the de-held be onsecurity,a valid plaintiff.
note,a of theundertakes to fact to thesubsequentfendant prove making

consideration, <fee.,the isof burden of heldfailurelike payment, proof
him to the fact he sets themake out which to defeaton up plain-to be

Russell, 13 :on the note. Powers Pick. 69 v.claim v.tiffs Sperry
; Bartlett,Wilcox, 1 6 369.Met. 267 Delano v. Cush. Whether

here, it is not now to in-would be admitted necessarya distinctionsuch
beI do not find it to out of Massachusetts.recognizedquire.

Porter, 419, andan arrest false10 was forv. Cush. trespassBassett
that he tookhis to beThe defendant defencespecifiesimprisonment.

thetax, it that bur-a for a and heldon school waswarrantthe plaintiff
dividedhim to show that the town waswas on regularlyofden proof

a author-v. is directThis case of Bassett Porterdistricts.into school
defence asthe matter of the is such being plead-that iftheto point,ity
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ed theat common burden ofspecially uponlaw would thi-ow the proof
defendant, the samethe burden of be him if he sets upwill onproof

whichJ.,defence under the statute"theissue.general says,Metcalf,
theunderprohibits alland authorizes the of mattersspecial pleas giving

ofissue has the burdengeneral not the rules as toaltered of evidence
on the trialproof of that issue.”

Noble, theCook 421,v. 4 Ind. the againstwas by payeeassumpsit
onlymaker issueof two notes. The was thepromissory plea general

with an boththe whole to parties.field of evidenceagreement opening
failed,The and thedefence was that the consideration of the notes had

court bal­"thesays, nearlyof evidence on sides isbothweight pretty
;anced course,of ofrecover,the must for the burden impeach­plaintiff

the this, the evi­ing case,notes lies on the as indefendant.” In that
dence of issue, and thethe defendant was offered pri­under the general

burden of the courtmary the andwas onproof consequently plaintiff;
assumed it hisas a familiar rule of the burden ofthat provingpractice
defence was on the defendant.

Bartlett,Davis 535,v. recover the12 toOhio was a suit(U. S.)
amount of a endorseddefendant and bynote made thepromissory by
the to the note waspayee theThe defence thatset wasplaintiff. up

for a mower to re­given and thewhich had rightthe defendantreaper,
answer;turn if it did answer,not returned tothat it did and wasnot

;the duenote,while he was the it fellpayee owner of and beforethe
and that allthe of thetook the note withplaintiff knowledgeafterwards
facts. that itHeld was the failureincumbent on totlie proveplaintiff

consideration;of that wasthe shifted and theburdenthereupon plaintiff
bound to show that he oftook the in coursenote for the usualvalue
business; that when this case bywas shown the theby provedplaintiff
the overcome,defendant was and thethereby presumptiveplaintiff’s

restored,to recover toright and that shiftedthe burden of thenproof
the defendant, to show consid­that the thehad thatplaintiff knowledge
eration of the note had failed.

seem,It that, Alabama,would toof swearsthe law if the defendantby
true,cases,in certain unless he ispayment his is taken to betestimony

oath, is,contradicted the in Mc­on it was heldby and if heplaintiff
Hamblin, 86,Lendon v. the34 is onAla. that burden ofthe proof

defendant to it saidIn that case wasother evidence.prove payment by
Walker, J.,by that, inC. "if the of the defendant supporttestimony

of is contradictedpayment testimonythe that suchby assertingplaintiff
untrue,is isthe of is unless evidenceunsustained otherplea payment

175,adduced.” Cases,in it was1So Penn.Bell v. Grant’sYoung,
decided restedthat the burden of note in suitthat the was paidproving
on the defendant even lost.where the note had been

that,In 2 whether506, be,Greenleaf's Ev. sec. the rule is stated to
evidence of is under issue or a plea,thepayment specialgiven general
"the burden of is theon defendant.”proóf

but,This inlaw,rule is not foundedtheto commonpeculiar being
reason,natural codes,is in and without regardotherrecognized applies

to Partthe form theof is offered.under the evidencewhichallegations
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Four of Potliier on statementis theintroduced by followingObligations
of this an-"He,rule : ofwho to be the creditorhimselfgeneral alleges
other, isis his claimto the fact or whichobliged prove uponagreement

;founded, hand,when it is thecontested on the when obligationother
it,debtor,is the ishasproved, obligedwho that healleges discharged

Potliier,to Evans,the onprove payment.” the learned commentator
in his ofnote to this one"clearlythat this issayspassage, principle
those in which inof must concurevery system' general,jurisprudence

ofwhatever and formrules be as to theparticular modemay adopted
determined,”the whichby the such is to beallegation, ofnecessity proof

adds,and he of"it is in casesometimes too thatcontendedgenerally
of tothe itopposition on whom is incumbent provetestimony, plaintiff,

case,the testi-must ofmaintain his an absoluteright by preponderance
; but this is aso farmony true as it is to establishonly pre-requisite

case;and and andsumptive -whenever a finalprima undisputedfacie
is established the conflicteither it that thatpoint by is fromparty, point
commence,must arewhether in those thecases where partic-allegations

ular, or in those where the -wholematter is pleading.”open upon general
This casewouldauthority seem to cover the of theivhole presentground
and to be inprecisely point.

The taken, understand,is on theI thethat whoposition plead-party,
trial,has the ofto andings close has the burdenright proofthebegin

the on all thecause on all the issues andthroughout that bemay joined,
of factquestions that au-arise. to the n*unerousThis ismay contrary

trial,thorities which hold the thethat burden of shiftmay duringproof
and is also inconsistent thewith rule that where the defendant pleads

case,an in he hasspecially affirmative fact theavoidance of plaintiff’s
the burden of For thereto make out theproof fact which ho pleads.
are numerous cannot,cases the his defencewhere defendant by pleading

instance,obtain trial; as,the forspecially, of tireadvantage beginning
where he has set-off,occasion a him toto file his requiresor casewhere
make different in thedefences to causes of actionseparate prosecuted

notes,same onehe sued onwas three severalSuppose.suit. promissory
of owed,which he henever of third hadone which had and thehe paid,
settled an accord. theone of mustby To these at least he pleadclaims

issue, trial,which thegeneral would the the togive beginplaintiff right
the other That thematters ofthough defence were pleaded specially.

on de-question, fact,which does notrests the of aburdenparty proving
on the trial,of authorities arepend and the theright opening closing

unanimous and decisive.entirely
Then, it the burdenis said that the whichagain, question, upon party

rests,of on the of the issue the evidenceproof form under whichdepends
offered;is that if issue,a under it in-defendant the andpleads general

troduces evidence of the affirma-an affirmative fact instead of assuming
record,tive on theby the is on the toburden ofplea proof plaintiff

make inout the factconflict of evidence the of the affirmativenegative
defence;set in for theup that in such case the is compensatedplaintiff

of theto the ofdisadvantage assume burden bybeing proof,required!
to and trial.right close theopen
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This the partywould be more forcible if the wasargument plaintiff
that makes the the gen-election whether the defence shall be undergiven
eral someissue or under a withIt then be saidspecial plea. might

ofthat burdenplausibility the had assumed thevoluntarilyplaintiff
the whoproving of it is defendantan affirmative fact. But thenegative

determines defencewhether hisit will for his tobe advantage plead
specially byorand admit case of thethethereby prima plaintiff,facie
a general Thedenial him his case in the outset.to make out wholeput

ofliberty double, the election a defenceand topleading specially,plead
or itgive issue, easeunder the thehave not been introduced forgeneral
and defendant; a de-convenience of whenthe but of the andplaintiff,
fendant him,uses the histhe law ofwith whichliberty, showingindulges

issue,defence under the he mustinstead of itgeneral pleading specially,
be in of and risksupposed, consideration relieved from the troublebeing
of to state his ofdefence and the whichattempting specially, advantage
a general denial him of the to make out his wholegives putting plaintiff
case, to have the trial.waived his to and closevoluntarily openright

authorities,Even if we were at to the towhichliberty mygo beyond
mind decisive,are and of I canlook to the reason the seegeneral thing,
no forground in what I understand to be ruleany thechange present
of the law on this has his hisThe defendant election topoint. plead
defence or it under the If he setsissue. an affirmativegive general up
fact to case,defeat the he reason to thein assume bur-plaintiff’s ought
den of fact,the whether he it orelects to showproving by special plea,
finds it more for his interest to a ofit under denial theprove general

case. It isplaintiff’s not that should be toreasonable he usepermitted
the him,which theindulgence law allows of an de-affirmativeshowing
fence issue,under the to shift ofthe burden it from him-general proving
self and itthrow on the plaintiff.

In answer to the that until the out hishad madeplaintiffargument
whole case he should not be toaffirmatively, allowed take anything away

defendant,from the it sufficient to that itbe as wellmay say applies
where the defendant a affirmative and and closespleads single plea opens

trial,the as where the is thedefence under issue.given general
I understand inthe to be that close therule actionsgeneral party,

who fact,relies on an has the burden of make itaffirmative to outproof
evidence;in that in the of evidence he must make theconflict affirma-

tive fact more otherwise. There are athan fewprobable exceptional
affirmative;cases in which the law an it is sometimespresumes pre-

sumed that a an act his officialofficer has done required byjjublic duty.
In cases, State,criminal as the held in the burden oflaw is this proof

trial,remains on the defencethe the setgovernment throughout though
fact;may because,involve an defendantup affirmative thethough may

not fact,establish the to if he raise awhich he undertakes prove, yet
it,reasonable doubt not to be convicted.heupon ought

that theMy is that should instructed bur-opinion the have beenjury
defendant;den of on on thethe of was thatproof question payment

correct;the thatinstructions andon that Avere not conse-given point
thequently must aside.verdict be set
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Doe, J., dissenting:—

time,It does not the atthat note was any particularappear payable
and v.we must that it on demand.was Warrenpresume payable
Wheeler, whether8 Met. was97: on Bills 58. TheByles question

time,the monthabout adefendant had a which wasit at certainpaid
note,after stat­its thedate. in the ofFrom a number of facts history

ed in case,the this commencedreserved it that action wasis evident
more than a not that theafter that time. It doesyear plaintiffappear

in­notdemanded The didbefore that time. requestpayment plaintiff
structions made beforebased to show a demandevidenceupon tending

Foster,that 547, ;time. Ross, 11 v.Moore v. N. H. 557 Deming
165,42 N. The; R.,H. 177 H. 627.R. 43 N.v. CheshireBoyce

demand, beforewas a note wasonly question whether on paidpayable
suit;demand and before theand that arose between originalquestion

and thepayee maker.
In a ancontract, essential partbreach ofassumpsit, being obviously

declaration,of the must, cases,cause theaction,of in be inall alleged
and tobreach,the notomission of the doesa contract appearwhereby

332,have broken,been 1 Pl.after Ch.is bad on demurrer or verdict.
337; 216-220;258; 184, 2Lawes’ Pl. & Ev. Stark.1 Pl.Saund.

; ;124, 133; 383,Ev. 77 1 Arch. N. 385 Com. Dig.N. P. P.Steph.
324,44; 64;;Pleader H.C. 30 N.Tidd’s Pr. 378 Prec.Oliver’s

326; action252, 262;36 N. H. of theThe38 N. Pl. 451. very gist
is 289,the 291.breach of a 2 N. H.contract. Benden v. Manning,

isIt tocase,no cause of in that defendant promisedthis thecomplaint,
the a the cause ofpay certain sum ofplaintiff complaintmoney; only

is that the defendant not todid his Non-pay­pay according promise.
ment is the case stated asbreach. Theonly assumpsitpossible being

a note,on thewe that in declarationunderstand there wasnecessarily
an averment of as of awell as promise.non-payment

The al­issue and the materialdenies truth ofgeneral everytraverses
and, issue, mustdeclaration,in the that thelegation under plaintiff

; 6, secs.such 1 Pl. ch.prove 475every Ch. Pl. Gould’sallegation.
8, 44; 77;43,106;305;3 Bl. 2 2 Ev.Com. Gr. Ev. sec. Stark.

591, Snell,1 Ed.; ;Ph. 824,Ev. 4th Buzzell v.Am. Tidd’s Pr. 734
224, 330;25 N. 474, 480;H. Bartlett, N. H.v. 43 JudgeState of

notes, asStone, 593, on wellProbate v. In actions44 N. H. 602.
as in con­a breach ofother actions must showthein assumpsit, plaintiff

defendant, 174; Thetract on Bills 573.thé 2 sec. Ch.by Gr. Ev.
breach, fact, veryand thea the cause ofmaterialbeing only complaint,

action,of thedeniedthe this andgist by gen­beingbyalleged plaintiff,
eral noissue, is, he introducedmust be the ifshown by plaintiff —that

has the bur­it,evidence non-suited. Heto show he would betending
den of than non­breach, be breachas to a and there 'can no otherproof
payment.

substan-The whoof thefact liesany upon partyobligation proving
includesofasserts the breachtially usuallyaffirmative. The averment
in form.a formal the is affirmativebecause promise generallynegative
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But issue, thanis had the ratherto the substance and effect ofregard
to the form of it. if heThe must aplaintiff negative allegationprove

it,his of Thegrounds action and if it is traversed.right partyupon
who must traversed,a fact affirmative of the issuewhich is has theallege

assertion,and law,the burden of in not an buttraverseproof, being—a
a denial of the truth of an the issue isassertion. The of generalplea
not, in substance,form or include,and an affirmativedoes not allegation

fact;of declaration,it aany is mere denial fact in theof every alleged
;which is material to the Bl. 1case. 3 305 Gr. Ev.Com.plaintiff’s

74, 81;secs. 78, Ed.; 7;534,Ev. 1 Arch. N. P.Stark. 8th Am.
;Passmore, ;Shilcock Davies,v. 7 &C. P. v. 7 & P. 307Smith C.

789; ;Dale,v. 7 C. & P. P. 207Brind v. 8 C. &Crowley Page,
Osborn ;v. 9 & P. 337 7 &C. v. C.SowardThompson, Leggatt,

613;P. Crombie, 177; Carlisle,Lane v. 12 Pick. 21Adams v.
;Pick. ;146 White, Rosebrook,v. 21 Pick. 255 Tourtellot v.Carsley

460;11 Met. R., ;Robinson F.v. & R. 7 92W. Grav v.Griffin
New York, 456; R.,9 N. Y. Holbrook v. 12 N.U. & S. R. Y.

;236 Philbrick, 326,Favor v. 7 N. H. It is not335. innecessary
this case to consider the effect of a an aver­special plea contradicting
ment of the would,declaration which strict be traversedupon principle,

theby issue.general
There are which thequestions burden of is sustainedupon byproof

a legal But,without evidence. inpresumption the absence of all evi-
dence, there is no that all break their con-legal presumption promissors
tracts. case,Before evidence was introduced atany the trial of this
there was no that the defendant had violated the contractpresumption
stated in the declaration. Such an inference could be fromdrawnonly
a that he hadprior made that contract. If suchpresumption presump-
tions could be created from towould extendnothing, consistency every

action,form of defendant,and case,the input the burdenupon every
of as to material theof declarationproof every traversedallegation by
the issue.general

The of continuance of a state of shown to havepresumption things
existed,once to a breach when it is but doesapplies notproved, origi-

nate a breach without beproof. Payment from ofmay presumed lapse
time; but breach of contract is not from time that has notpresumed

is not more withinelapsed. the of aPayment peculiarly knowledge
defendant isthan within the of a Innon-payment knowledge plaintiff.

evidence, life,the absence of before breach is a likepayment subject
death, children,ofand birth which there is nomarriage, concerning pre-

White, 482,v.Emerson 29 N. H. 497.sumption.
The isburden of and thenecessarilyproof assigned upon by plead-

in the first instance. If there is no and noings proof legal presump-
issue,tion an issue or a vital branch of an mustthere be someupon

of which shall That hasmeans thedetermining party prevail. party
issue, willof on an who fail if there is no evidenceburden on thatproof

593;Stone, 534,issue. Probate v. 44 N. H. Stark. Ev.Judge of
term, this,Am. The strict of the onus8th Ed. ismeaning probandi,

cast,is the on the burden isthat if no whombyevidence given party
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637.Butlin, 1the issue Curtismust be found him. v.against Barry
shall pre-The rule whichas to the burden of determines partyproof

vail when an not orissue is maintained by proof legal presumption.
allege andaxiom, that,As mustit is an in theassumpsit, plaintiff

the onlyas, case,a breach in wasof thisprove non-paymentcontract —
abreach, as it not claimed that there was presump-and ispossible legal

beforetion that declaredthe defendant had broken the contract upon,
a con-suchthere was to show that he had madeevidenceany tending

tract, anyand beforeit is clear after the issuethat wasgeneral pleaded,
evidence the stood thewas introduced —when case pleadingsupon —the

theashad the of on the issue ofburdenplaintiff non-paymentproof
non-suited, havebreach, orand that he should have beenconsequently

verdict,lost the if he had offered no of suchevidence non-payment.
de-theonAt what burdentime and what means did he throw thatby

fendant ?
for­theIf underthere was an admission of the of the notesignature

court, toty-fourth "it has one imaginerule of never occurred to any
issue.”that this admission the burden theofchanged proof upon general

474,Snell, N H.Buzzell v. 25 480.
caninterest,a sum constructionWhen of is with nomoney payable

demand,interest; noit and onmake without it iswhenpayable payable
cases,But, someconstruction can make it without indemand.payable

actions, is in­in order to facilitate the commencement of a technicality
troduced, Tick­v.and suit is held to abe demand. Gravesbringing

;474, 482;nor, 537,N. H. Wilkins,6 541 McIlvaine v. 12 N. H.
496,;Nevers, 500, Allen,Pick. 1 GrayHunt v. 15 505 Burnham v.

Heath, 11; 13, 21;499 Haxtun v. 3 v.Wend. FeeterBishop,
484; v.477, ;652,7Wend. v. Barb. 655 WilsonGreen Goings,

;;443,Little, 2 Comst. 448 v. Rice 245 CappSmith Blythewood,
384;Lancaster, 548;v. Eliz. Car.Cro. Vivian v. Cro.Shipping,

;; Coulson, 1 331 Wils.Birks v. Saund. 33 v.Trippet, Frampton
332;165, 232; 329, Lawes&2 B. B. 1 Pl.Rowe Ch.v. Young,

247; 112; 249; NotesN. P. Har. & onPl. Ed. N. P. StorySel.
; 374; ; Billson29 1 Parsons on Notes on Billssec. 573 BylesCbitty

cases,156, 479, And, not170; on Bills it isEdwards 481. in such
demand, becausefor the to or an actualnecessary plaintiff allege prove

is, itself, a in He needof demand law. N. P. 381.the action Steph.
law,or matter of or a necessarilynot conclusionprove legalallege

the record in the case.drawn from relating.Such expressionsgeneral
demand,”as "demand withoutto this subject, unnecessary,” "payable

debt,” "due and in a state of"contractimmediately,” being"present
that thanno other demandonly bringingbroken signifyperpetually,”

demand that a demandactual before suit —is andsuit —no necessary,
at time suit.be made any bycan bringing

cases, construction, theanother technical ofIn some in furtheranceby
limitations,statute of it that a action hasof the is held cause ofobject

statute,that actionwithin the of so far as the cause ofaccrued meaning
demand, when, virtue that a suit isof the fictionby legalupondepends

ademand, there is to an action. Buta- however satisfactoryright bring
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cases,the can­of fiction be in itsthisapplication may operationproper
not be it is to whicliextended thebeyond accomplish,purpose designed

actions,is to to a de­affect the of and not to transfercommencement
byfendant, him, thatthe burden the accusation deniedof proof upon

he has broken fictions limited and tohis contract. are conformedSuch
Allen,the uses for 4 N. H.which are invented. v.Clindeninthey

385, 389; ; Corlis,N. H.Robinson v. 5 225 v.HardyBurleigh,
21 N. H. 356. it is in the of the to directAnd courtwholly power
their for the advancement of as in 3 Bl.ejectment.application justice,

206; Parkin, 665,Com. 2v. Burr. 668. in as­Aslin caseEvery
demand,a to on in which the suit is held tosumpsit upon promise pay

demand, cases,a that,be is inan to the such there is noauthority point
demand,breach before iffor demand were there bewouldunnecessary

no need of suitthat is demand.holding
Interest, when not as for breach ofbeingexpressed, given damages

contract, there must be a breach before interest and whenbegins; money
demand,is made,on ainterest does not until ispayable demandbegin

Wilkins,because until then there nois breach. McIlvaine 12v. N.
474, 484;H. 482, Rand,Livermore v. 26 N. H. :85 F. Lancers

511; Foster, 112;v. N.30 H. Haven v. 9 Pick.Lovering, Hunt
Nevers, 505;500,v. 15 Reid,Pick. R. F. 587,Glass v. 5 Cow.

611; Heath, 484;477,Feeter v. Ferrers,11 Wend. v. 5Upton
803;801, 27;Ves. Jr. Collens,Lowndes v. 17 Ves. Jr. Pierce v.

; ;2 N. 2C. 167 Parsons on NotesFotheryill, 393 1 Arch. N.Bing.
229.P. The demand, and,to arises theduty upon in thepay absence

demand,aof it arises the commencement ofprevious upon the suit
demand,which is a and isinterest from that time.given McIlvaine v.

Wilkins, 474, 482,12 N. H. 484. But theif contract is broken
made,when it is the to on demand is a breach of it­promise pay—if

self, and breach arepromise synonymous, andcontemporaneous—if
proofof the breach,would be of the andidentical, proof promise in­—

terest would as for thebe breach from the timedamages when thegiven
defendant,was made the instead of frompromise by the time when a

demand was made the And a note on demandby plaintiff. ispayable
not itdishonored from the as would be itif wasbeginning, due at its

;Crocker,date without v.demand. Emerson 5 N. H. 159 Carlton
230; Wasson, 400;v. 27 N. v. 11Rice Met.Bailey, BaroughH.

White,v. 4 B. A a demand,& C. 325. suit becomemay vigorous
but it attached,into amay withoutgrow judgment binding property

defendant, Shaw,actual notice to the Downer v. 22 N. H. 277,given
;280, 282 and if he has notice hesuch cannot his contractperform by

immediate as he can an actual iswhen demand made in -somepayment,
suit,other form. at the first actual demand beforePayment is perform­

ofance a to on demand. But under thepromise issuepay general evi­
suit,ofdence notafter demand made the ispayment admissibleby as

Sessions,that there was no breach. v. 46 N. ;Dana H.proof 509
385;v. Brackett,23 N. H. P. Bank v. 4Tappan,Williams N.

H. 557.
case, issue,At the trial of this the thewhenupon general signature
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a con­to showwas admitted the noteor was evidence tendingproved,
Odiorne,5sideration, Odell, 540;v. 30 H. Odiorne v.N.(Coburn
Atkinson,; ;Fuller,N. H. H. 511 v.315 Horn v. 6 N. Holliday

; Ev.501; 391, 25 B. & on sec. 2d London Ed. Stark.C. Best Ev.
demand; aofand a to on the was evidencerecordpromise pay141,)

breach,suit, be­that was ademand made and demand evidence ofby
note,Thecause the contract could not be after that demand.performed

law, towith the aid the rules sustainof technical of ivas proof tending
material of the declaration.every allegation

a notmade case for the but didSuch proof prima, plaintiff,facie
the of ofthrow the defendant burden evidenceupon introducing greater

than the that allthat introduced andby uponplaintiff, showingweight
hethe on sides it was than otherwise thatevidence both more probable

that,evidence,contract. If sohad not broken he introduced muchhis
demand, allthe he notewhether the or beforequestion paidupon upon

in the case was in was to the ver-the evidence he entitledequilibrium,
failed to his of a breach.dict because the sustain burden provingplaintiff

evidence,is the as no if wasAn of evidence same and thereequilibrium
breach, aa the could forno evidence of not recoverplaintiff damages

suit, if wasIf the note was demand before or itbreach. paid upon
otherwise,or Thebefore demand suit there was no breach.bypaid

andwas the defendant demandwhether the note beforequestion paid
suit, if,and that the evidence didquestion,before notupon preponderate

of a breach thein favor either wasparty, not-proved by plaintiff.
rule of the burden of cannot to theThe be madeproof upondepend

in-of or the mode in which evidence isorder theproof, upon particular
McKie, 61,v. 1 The thetroduced. Com. 64. ofGray production

not Theeither would affect the burden of courtnote by party proof.
that a certain ofcannot decide amount evidence shows it to be more

breach, allthan otherwise that there was or a or thatwas notprobable
thatthe both sides in favor of onevidence on eitherpreponderates party

Haskins,are of fact for the v.Those Haskinsquestionspoint. jury.
390, evidence,If there is a or9 393. withoutGray legal presumption
is raises a de-if a fact admitted which such the court maypresumption,

the of is ifthat burden sustained or shifted. Andclare therebyproof
fact,such a instruct theis evidence to the courtthere tendiiig prove may

if find the fact the follows.that proved,they presumptionlegaljury
of the note the not raise awouldbyPossession plaintiff legal presump-

but thewould be evidence which jurytion of non-payment, mightupon
2 Ev.Gr. sec. 527.find non-payment.

of the credit and ne­The commercial circulation ofpolicy sustaining
law,has been the and that has raisedadopted bypaper, policygotiable

maker,and as between and doendorser whichestoppels,presumptions
maker,and into an action between whichnot payee negotiabilityapply

Pease, 414, 421,41 N. H. Itv. 424­ . is notis not involved. Clark
maker,and ofclear, as endorsee the questionbetween upon ownership

endorsement,transfer and that a isauthorized plaintiffpossession by.by
tothan evidence the v.more be considered by jury.anything Blodgett

21; Butler, 194;Jackson, 40 H. 2 B. &N. v. C.Bulkeley Dugan



December, 201v.KENDALL BKOWNSON.1866.]

;172;v. 412States, v. 1 AllenUnited 3 EstabrookWheat. Boyle,
;Baker,Alvord v. v. 6 Cow. 449.9 323Wend. Norris Badger,

374,In inOsborne,v. 1 LordStark. Ellenborough,Brembridge
ofis ato the that theresumming competitionobserved whereup jury,

evidence on a has or has not been satisfiedthe whetherquestion security
claimant,thethe ofby security bythe uncancelledpayment, possession

since,favor,to the ofturn the in in coursescale hisought ordinary
the it. Thatis to the who obser-dealing, security paysgiven up party

that, thanvation seems the other theto if all evidenceimply, possession,
is in scale. In thatthe to turn theequilibrium, possession ought pro-

used,cess the to bewould be not as evidence thepossession byweighed
but as a test shouldwhich determine whichjury, toby party prevail

when all of athe other Butevidence is in noteequilibrium. possession
be, is,either isby evidence andwhich should submitted toparty always

the and there is no to that it does not have alljury, reason fear the
it to have. And if the court submit it to the as evi-weight ought jury

dence, and draw it whichalso from a the bur-legal presumption changes
■den of it effects is In casemore than this theproof, just. plaintiff’s

had,of the note the all thewithpossession influencenecessarily jury,
;to if,which it was entitled and waswhen it with the rest ofweighed

evidence,the it the hadan notonly equilibrium, ren-produced plaintiff
itdered more than evidence thatotherwise there aprobable by was

breach. Under such itcircumstances be unreasonable towould extract
formal, artificial,from the a andpossession arbitrary topresumption,

turn the entire,scale which ifwould not have been in the sub-equipoise,
stantial, natural, and hadactual of the notpossessionweight already
been into The full benefit ofput it. the hisplaintiff possessionhaving

evidence,as not to from the court thereceive additional andought gra-
tuitous aofmake-weight legal presumption.

is,There andindefiniteness in thegenerally, ambiguity use ofgreat
evidence,” case,”such terms as "prima "prima "presump­facie facie

tion,” inference,” and"prima presumption,” "prima "pre­faciefacie
evidence.” The remark that a casesumptive prima entitles afacie

evidence,”to a verdict "unless the in oftencontraryparty appear means
that a case is sufficient in the absence of evidencestrong practically on

ofside,the and that it the burdenother not Andchanges proof. the
onburden of is to be thesometimes said defendant when theproof

verdict,is, that, fact,in lose thethe defendant will unlessmeaning he
Bartlett,offers to Delanoevidence balance the evidence. v.plaintiff’s

69, 76;368;364, Russell,6 Cush. 13 Pick.Powers v. Estabrook
412,v. 1 ofAllen 414. The necessity evi­practicalBoyle, adducing

ofdence to counteract effect the minds thethe ajuryproduced upon by
case, the ofcannot be confounded with legal necessity sus­prima facie

thethe burden broadof without destroying distinctiontaining proof,
aandbetween an ofestablishing equilibrium establishing preponderance

itevidence. is mentioned whenthe does not"Presumption” frequently
court,of be drawnit is an to thebywhether inference law or anappear

Andfact to theinference of be drawn jury. "legal presumption” isby
isused case” intended.sometimes Ellsworthwhen v."prima facie

VOL. XLVII. 14
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Brewer, 500,320;316, Allen, 496,11 1Pick. Burnhams v. Gray
State,501. In in this the is said to make apractice, plaintiff prima

evidence, tocase when he introduces some however tendingslight,facie
sustain his hisburden of so he be ifthat cannot non-suited. Andproof

ifaside,evidence thatis so a it be orverdict setwouldstrong against
counsel, isathe or the oral ofadmissionplea,upon legal presumption

favor,in his he is said ato have case.raised prima facie
case,the ininstructions to this were in the accurateThe given jury

the onof Court of Massachusetts. InSupreme assumpsitphraseology
between the the of aa burden as to consid­note original parties, proof

If, evidence,theis on on all the it is not moreplaintiff.eration prob­
not,was athat there consideration than that there was the plaintiffable

because, consideration,afails, without is no notethere contract. As a
consideration,a its thewith or admission ofproduction, proofimports
sustains the burden of at first evidencebyproof primasignature, facie

rebutted, conclusive,is, effect, but, nowhich, if not in (there being
is, thedoes not the burden that ifofchange proof;presumption,)legal

consideration, theintroduces such of want of that allevidencedefendant
that it wasthe note itself and the fact thaton includingevidence point,

plaintiff,defendant the in thethe to isby equilibrium, plaintiffgiven
it more than that a consid­not render otherwise there wasprobabledoes

; isdoes not continue to sustain the of whichhe burdeneration proof
inthe trial. In the absencehim of matter avoid­throughout anyupon

the fact to be remainsor the same.ance discharge, proved Anything
the the toas foundation of claim is boundhis heby plaintiffaffirmed

all andin of the trial. The ofburdenby stages proofsustain proof
;the re­of evidence are two different the formervery thingsthe weight
case,the a fact in his and is noton ofparty affirming supportmains

cause, theof the unless ain any aspect by legal presumption;changed
to side in a to theshifts from side the trialprogress-of accordinglatter

the of mainand of offered in denial theproofs support'ornature strength
;Bartlett, 364, 366,6 367established. Delano v.to be Cush.fact

Allen, 500, 501;496,1 v. But­v. C. Co.Gray BridgeBurnham
130; Clark, 215;7 213,Morrison v. Estabrookler, 2 Cush.Gray

412; ;Gerrish, 147 &1 Allen Ross v. 8 Allen 1 Bennettv. Boyle,
351, note.L. C. C.Heard

breach,in this case had been made after itthe defence paymentIf
avoidance, a andbeen in confession and breachhave admittingwould

distinct,new, inaffirmative ofthe fact subsequent paymentsetting up
existed;a of action which the ofcause once burdenof proofdischarge

defendant,on the and his evidence have beenbeen wouldhavewould
issue relaxation the rulethe a of strictonlyunder bygeneralreceived

306;305, 1 Pl.3 Bl. Com. 477.Ch.of pleading.
suit, before, demand,and wouldbefore or actualupon,But payment

breach, im-the contract before a breachof renderingabe performance
adefence was of the case—a denialThe plaintiff’snegativepossible.

;not andin confession orbreach—and avoidance dischargethe allegedof
theon and the defendant’sof was evidenceproof plaintiff,burdenthe

rule,issue,the aunder not relaxation ofadmissible by anygeneralwas
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hadbut the issuethe instrict common law whichby generalprinciple
a de­its would bethat it was not thus admissibleA decisionoi’igin.

in thecision that Chitty,there is no issue in statingassumpsit.general
1834,it inlaw as inwas before the made English pleadinggreat change
which"defencesof in the class ofputs contractperformance by payment

action,” andshowed that ofthe never had causeany paymentplaintiff
ad­of in whichafter in the "mattersclass discharge(evidently breach,)

action,” at themitted that a but "showed thatonce there was cause of
time of the of had nocommencement the suit the subsistingplaintiff

Greenleaf,of sub­477,cause 1action.” Pl. 478. AndCh. adopting
asthe before breach”stantially of mentionslanguage Chitty, "payment

one of the "matters that the never had cause ofanyshowing plaintiff
action,” and matter 2 Ev. sec. 135.as "in Gr."payment” discharge.”

B. &after is inPayment breach v. 5Francisdischarge. Creywell,
886,Ald. A contract is not broken when888. to pay money payment

has it,been made to the of isterms and when moneyaccording payable
time,at time,a certain before that ispayment accepted performance.

Arnaud, 599,v. D. &3 E. 601.Sturdy
Snell, 474, 481,In 475,25 defendant didBuzzell v. N. H. "the

not contend hethat had the contract.” He admittedperformed original
a contract,breach of and "relied not a denial theofupon plaintiff’s
claim, facts,”but a of andthat claim newupon independentdischarge by
and, course,of the burden of The ofwas him. evidenceproof upon

was received under the andpayment issue not under special plea;general
and, in that the to thewas not "bound defend­holding plaintiff prove

breach,ant’s the manifest idea was that after inplea,” payment being
avoidance,confession and was the of a andproper special plea,subject

was admissible under the issue the relaxation ofgeneral only through
the strict rule aof The toas defence” referred inpleading. "payment
tiie head note thatof case was breach.afterpayment

dictum, 175,Wendell, 181,In the in v. 21 N. H. con-Belknap
upon contract,”"a suit a written "burden ofcerning meanproof” may

the of to counteract thenecessity evidence effect ofpractical introducing
a case the of inminds the The court that dic-prima upon jury.facie
tum did not intend to declare that "matter in de-certainly everyupon
fence,” the defendant’s evidence must unless "matter inpreponderate,

todefence” was used matter in and avoidance.confessionsignify
;"discharge,” first,as well is"Payment,” as used in two senses per­

;formance of a contract to itstopay money according stipulations
second, aof cause action ofof from breach aextinguishment arising

books,contract. as the has theused in latter"Payment,” generally
and "the defence of is of the samemeaning, usually import,payment”

affirmative,new,a and fact set the defend­denoting byindependent up
avoidance, And,ant in confession and and not a of breach.denial the

with this it is in lists of defencesenumerated insignification, properly
however,observed,avoidance of the declaration. It is to be that such

duress,lists includesometimes the defences of mental fraudincapacity,
a promise,and ofwhich are mere of the ideaillegality, legalnegatives

i; 414,479, Pease,Pl. note 419,420,Ch. 41 N. H.Clark v.(1
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is424, as to the burden ofand which plaintiff’s proof generally425,)
fact,orfirst instance a of lawin thesustained by presumption (Perkins

163;Perkins, 348;H.v. 40 N.N. H. Clarkv. 39 Jones Emery,
;Fiske, 238,Pease, 414, ;H. v. 3 Allen 24041 N. 428v. Wyman

con­and want of and ofPl. consideration non-performance1 Ch. 221,)
as to of is thrown on thewhich the burden plain­dition proofprecedent

105,135,2 secs.the traverse of his whole declaration. Ev.tiff Gr.by
; 1, some­Pl. ch. vi. sec. 47. haveexceptions106 Gould part Special

benefit whichasserted the of casesbeen forinadvertentlytimes supposed
thefor the of law.byare provided general principlesamply

of isbetween the the differ-The difference two significations payment
the and compensationof a contractbetween performance acceptedence

contract;a of and the distinction is oblit-of breach notin satisfaction
of orindiscriminate use courtslanguage byerated by any general'and

their attention not called to the distinction.when is Theauthors gen-
a in confession and ofstatement that is defence avoidanceeral payment

action, a Ifof is shown be erroneous illustration.bycause to singlea
date,a from itsthis case wasnote in within yearthe payable payment

of the would not be in ofthe theyear discharge plain-before expiration
action, afor the never havewould cause of ac-cause oftiff’s plaintiff

tion, breach, the of such abe no defencewould payment—there —and
which, issue,thebe a mere of the breach upon generalnegativewould

mustthe prove.plaintiff
a contractof the show a breach of onThe to toduty plaintiff pay

demand, inhave become somewhat indistinct theremay practice, being
and effect ofobjectto remember the theoccasion peculiar excep­little

isdemand and demand suit athat suit is that evidence ofbyrulestive
from thehave arisen ofobscurity may significationSome pay­breach.

defenceswhen it is named not strictlynot amongbeing specifiedment
issue, an indefinitethe and from ofunder general meaningadmissible

case, and also from the ancient custom of courts deliveringprima facie
evidence,theofto the the a customjury upon weighttheir opinions

someto' some extent in And somejurisdictions.still prevailswhich
bookshave been derived from sincemay English publishedconfusion
wastime the issue in abolished in1834, assumpsitat which general Eng­

;514, 515, 155, 161,513, 737and Pl.1 Pl. App. Steph.Ch.land.
lvii;lvi; 187, 236,&PL 1 Pl. Ev.Saund.Gould App.App.and

386;647; N.; N. P. 1 Arch. P. 142.239, 2 Id. Steph.552
67,Prescott, in thev. Cush. and note5If, reporter’sin Mc­Gregory

464,1 into the textMo. & R. of 1 Ph.v. copiedHughes,Amosin
Ed., the stated that a815, was defendantcorrectly4th Am. ruleEv.

contract,the of his it was derivedof breachburden disprovingthehas
source than the common law to theother applicable generalsomefrom

issue.
a of thatjustice,as matterimportance, promis-of some practicalisIt

their and execu-be of bynot property judgmentdeprivedshouldsors
issue,the thatthe accusation denied by generalassumpsit uponintion
evidence,contracts, when, the oftheir in equilibriumbrokenhavethey

not, have, them.that as that brokenhave theytheyasis probableit
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And it ancient consistencyis of some that the uniformity,importance
law,and notof shouldthe as aof system general principles,symmetry

be introduction or extension ofthe fragmen-unnecessarily byimpaired
of thenot founded in the reasontary rules or disorganizing exceptions,

law.
the laware knowReason is the life of law: for then we said tothe

law; is, thewhen that wewe the reason of the when bringapprehend
reason, itreason of that we understandthe law so to our own perfectly

own;as then, before,our an andwe have such excellentand and never
it,therein, loseas can neitherand weinseparable property ownership

nor us of the lawus,man it directtake from and willany learning(the
is 494,so chained in cases. Co. Lit. b.othermanytogether)

Willoughby Moulton.v.

A subscrib-note a mark there be noby may thoughbe validsigned theagainst signer
ing witness.

subscribingWhere a to anote be mark withoutpurporting bythe defendantsigned by
witness, ruleon,declared the 44thsignatureis if not denied underspecially the is

court,of it will be considered as admitted to be a genuine signature.
other,one rescindIf to a has andparty contract been the he maydefrauded avoidby

contract, not,the or at his election.
if rescind,But he elects to ishe must in after the fraud discov-do so reasonable time

ered, restore, restore,and must or the con-offer to he underwhatever has recovered
tract.

Assumpsit a note declared The note datedon.upon promissory
8, 1860,Dec. and the notedeclaration be referred to. Themay pur-

mark,to be the his and had no witness.by defendant withported signed
defendant,There awas notice of the no affi-denial of butbysignature

davit to the 44th rule of court. The defendant toobjectedaccording
the admission of the note a mark is not a under the"because signature
rule unless there is a witness to it.” The court overruled the objection,
and the defendant excepted.

The defence set was that the note was a ex-givenup upon pretended
defendant,of horses between and and that suchthechange pre-plaintiff

tended so intoxi-was the defendant was madeinvalid becauseexchange
cated the that timeat the ofby he wasplaintiff incapable contracting,
and in atfact the time of the transaction.knew nothing

In on the 8thof this testified that ofdefence the defendantsupport
December, in to1860, Holder-he went from his residence Bridgewater
ness, resided,where the met between oneand there the plaintiffplaintiff
and afternoon,two talked horses. Heo’clock in the and ofthey trading

trade; even,said he tried"the asked I would I saidme howplaintiff


