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in that condition, either of which would be a fraud, and would avoid the
contract thus made, or at least would enable the party thus defranded to
avoid it or not at his election, while the other party would have no such
choice, as he could not take advantage of his own wrong.

But in all such cases the election on the part of the defrauded party
to rescind the contract must be exercised as soon as the fraud is discov-
ered ; and if after the fraud practiced on him has come to his knowledge,
he deals with the subject matter of the contract as his own, he cannot
afterwards repudiate the contract, although he afterwards discovers farth-
er circumstances connected with the fraud. Ch. on Contracts 680 ;
Campbell v. Fleming, 1 Ad. & Ell. 40. The general rule is, that the
party who would recover back on the ground of fraud, what he has
parted with under a contract, must, seasonably and before he brings his
suit, return or offer to return whatever he has received under the con~
tract. Cook v. Gilman, 34 N. H. 556, and cases on p. 560 ; Fvans
v. Gale, 17 N. H. 573. He cannot treat the contract as binding and
as rescinded at the same time, and after he has elected to stand by the
contract and receive the benefits it confers on him, and has thus ratified
and confirmed it, he cannot thus rescind and repudiate it. Weeks v.
Roby, 42 N. H. 316, and cases on p. 320.

In this case the defendant veceived a horse in exchange, and in a week
he learned that this note was outstanding against him. With a full
knowledge of all the facts in the case, and of all the fraud that had been
practiced on him, he elected to ratify the contract by keeping the horse
he had received. If he would have rescinded it on the ground of frand
he should have returned or offered to return the horse he received, and
claimed the one he exchanged for it if he desiredit. He should at least
have offered to return the one he received, and notified the plaintiff that
he intended to rescind, in a reasonable time after the exchange. It was
not claimed in this case that the horse which the defendant received was
entirely worthless and of no value. Had such a state of facts been
proved and relied on, it might have varied the result.

Judgment on the verdict.

Srvas Davis v. SrepueEN MzrriL & ALs.

Under the 16th section of chap. 9 of the Revised Statutes, the wife, as the friend of an
insane husband, may employ the selectmen of a town to commit such insane person
to the State asylum. ‘

The action of trespass will not lie in such case, the selectmen acting in good faith and
not using any unnecessary force.

TrEespass for assault and false imprisonment.
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Plea, the general issue, and several special pleas, alleging the insani-
ty of the plaintiff, and that the acts complained of were done by the (}e—
fendants in the attempt to take and carry him to the asylum for the in-
sane, by request of his wife and others, and that no more force was used
than was necessary for that purpose.

Upon the trial the defendants offered evidence tending to prove that
the plaintiff was an insane person, and that the acts complained of by
him were done by them in the attempt to take and carry him to the asy-
lum for the insane, by the request of his wife and others.

The plaintiff denied these facts, and offered evidence tending to sus-
tain his denial.

No evidence was offered to prove that the plaintiff was under guard-
lanship as an insane person, or that the judge of probate had authorized
his commitment to the asylum.

The court instructed the jury, that, where there is no legal guardian,
the law intrusts it to the relations and friends of an insane man to place
him in the asylum in a proper case; that to justify them in placing him
there it is not necessary that the insane man should be dangerous. If
it is proper that he should be placed there because his case requires treat-
ment in the asylum with a view to cure, or because his insanity is of
such a character as to make it improper that he should remain in his
family, or in the neighborhood, on account of the disturbance and trou-
ble caused by his insanity, or for any other cause, the relations and
friends may place him there; that if the relations and friends in such a
case act from good motives, with prudence and sound discretion, thelaw
intrusts it to their judgment to decide, where there is no guardian, wheth-
er the insahe person shall be sent to the asylum, and if they exercise
their best judgment, honestly and discreetly, they are justified ; that the
relations and friends cannot decide whether the person is insane; that
the fact of insanity must be proved on trial.

The jury returned a verdict for the defendants at noon on Saturday,
the first of April. On Tuesday, the 4th of April, about 9 o’clock in
the evening, the plaintiff presented his exceptions to the foregoing in-
structions. The defendants declined to consent that they should be then
received. They were veceived by the court, subject to the defendants’
objection that they were offered too late. The plaintiff moved to set
aside the verdict for error in the said instructions.

The questions arising on the foregoing case were reserved for the de-
termination of the whole court.

D. Blaisdell, for plaintiff.
T. J. Smith & Hibbard, for defendants.

Nessirm, J. This was trespass for assault and false imprisonment.
The plea was the general issue, with several special pleas, alleging in-
sanity in plaintiff, and that the acts complained of were committed by
defendants, in the attempt to take and confine him in the State asylum
for the insane, by request of his wife and friends, and that defendants




210 DAVIS »v. MERRILL. [ Grafton,

were acting in good faith, using no more force than was necessary for
that purpose.

Chap. 9, sec. 11, of the Rev Stat., provides for the appointment of
a guardian to take charoe of the person and property of insane persons
by the judge of proba,te. The sixteenth section of the same chapter
provides “that the parent, guardian, or friends of any insane person
may cause him to be sent to the asylum, with the consent of the trus-
tees, and there supported on such terms as they may agree.” This sec-
tion appears to be comprehensive and broad enough to embrace the case
before us. It seems to include all insane persons within its terms, ex-
cept those having no friends, or such as can cxercise the office of a pa~
rental relation. The statute gives authority to the parent, or friends, to
make a contract with the officers of the asylum. The wife may proper-
ly be regarded as the firtend of the husband in this case, and whatever
the law permits her to do, she may, if necessary, require the proper as-
sistance of another to executé.

Dr. Ray remarks, that by far the larger class of insane persons re-
quire no legal procedme at all for their commltment and are better left
to the management of the family or friends. To subject them to any
legal formalities, beyond a comphance with a few simple rules, would be
to inflict needless pain, and thus produce a certain evil, in ozder to avoid
a contingent one. Ray on Insanity sec. 595.

In the case of Oakes, in Massachusetts, settled a few years since,
Chief Justice Shaw remarks, “that the frionds of an insane person are
authorized in committing him to a hospital by the great law of humani-
ty.” 8 Law Rep. 122.

So, in the case, Hinchman v. Richie & als., being an action brought
against the relatives and others of the plzuntlff chwrgmg them with
ﬁ*aud, violence and other wrongs, in committing him to the Friends’
Hospital, in Frankford, Penn., tried before Judge Burnside, in 1849,
the Judge, in his charge to the jury, among other things, said, that if
the defendants placed the plaintiff in the asylum for the mercenary pur-
pose of getting him to convey his property, it would be a foul conspira-
cy, but if it was honestly done for the purpose of restoring him to health,
the friends conscientiously believing him to be diseased, it presents a
case in which such patients may be properly taken in charge by relations
and friends.

“If the jury should be satisfied that plaintiff was partially insane, so
that it would be dangerous to himself, or to his wife and children, to be at
liberty, and that the defendants acted from pure motives, and placed the
plaintiff in the asylum for the purpose of restoring him to health, and
returning him sound to his family, then I hold them Justified. Or, if
the defendants acted under circumsiances, such as would have induced
a man of ordinary intelligzence to have believed the plaintiff insane, and
requiring medical treatment in a hospital, then plaintiff’ cannog recover.”
These principles were sustained by the whole court. 2 Law Rep. New
Series, 180,

According to the report of the commissioners on lunacy, in England,
a board of eminent men at the head of whom stood Lord Ashley, a
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learned jurist, made in 1849, it appears that a previous inquisition, un-
der the forms directed by the Court of Chancery, is in fact practically
had, in but a few instances, or in a small proportion of the whole num-
ber of commitments to hospitals there. Upon application to the Court
of Chancery, there is sometimes a commission appointed, composed of
a competent board of medical and legal examiners, who return the re-
port to the court. Lord Ashley says this tribunal is useful only where
insanity is likely to be of a permanent character, and the property of
the Iunatic is of such a nature as to require it, and of an amount ade-
quate to meet the expense which is always considerable, and when the
commission is contested, frequently very large. The court may and do
sometimes submit matters of this kind to a jury. Hence, the applica-
tion to the Court of Chancery is in most cases avoided, and the delay
and expense incident to a commission saved. Out of 4028 patients in
England, (many of them possessed of considerable property,) who were
confined in asylums on the first of January, A. D. 1842, only 245 had
been found lunatic by special inquisition. ,

The report closes by the statement that a rule had been recently adopt-
ed in many of the large asylums iz England, which proved satisfactory
to the friends of the insane and the public, “that no person could be ad-
mitted into any lunatic asylum, without a certificate of his insanity,
signed by two physicians, within seven days previous to his admission,
stating also the facts on which their opinion is founded.” It is obvious
that a regulation of this nature could be complied with readily, and
without much expense, and would tend to allay doubts and suspicions of
unfair dealing, and would prove practically a good substitute for a more
expensive and dilatory legal inquisition into this class of cases. Sucha
rule of practice might be profitably adopted by the asylums here.

Under our practice in this State, where it becomes pretty certain that
one of our citizens has become permanently iusane, or is likely to be,
and he has property, for the protection of his person and the communi-
ty, as well as his property, a guardian is required, and may be appoint-
ed, agreeably to the requirements of the statute law. Where a guard-
ian is thus appointed, he assumes the parvental relation, and has gener-
ally the authority of a parent. Under our law, the guardian, having for
the time being the legal custody of the person of the ward, may, of
course, commit him to an asylum, and may malke the requisite contracts
with the managers of such institutions for their security, and bind the
property of his ward to meet the same. Under the aforesaid 16th sec-
tion of chapter 9, it was undoubtedly intended to confer upon the pa-
rents or friends of the insane the same power and duty to commit to an
insane asylum, that a guardian legally appointed by the judge of pro-
bate would have. In this case, the nearest friend and relative of the
husband is the wife. As before suggested, she, acting in good faith,
would have the right to call in the aid of others, if found necessary.

It seems, she sought and obtained the assistance of the board of se-
lectmen of the town of Orford for the time being. The law presumes
that the men who act in this office would generally be capable of dis-
charging a delicate duty of this kind, with due skill and discretion. It
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is not to be presumed that such men would be influenced by mercenary
or corrupt motives, or would use unnecessary severity in the discharge
of an unwelcome duty. The defendants are employed by the wife.
The fact of actual ¢nsanity in plaintiff also being found by the jury, at
the time he is seized by the defendants, furnishes good grounds of jus-
tification for the defendants, and all necessarily employed in his commit-
ment. The defendants are found to have acted in good faith, and not
to have used unnecessary force. They cannot, therefore, be considered
as trespassers or wrong-doers. We think the charge of the court, who
tried the case, was judicious, and that there should be
Judgment on the verdict.

Tue Town or CanaaN ». DErUSH.

Where the selectmen of a town, in obedience to the call of the general government,
and by due anthority from their town, undertook to enlist soldiers for the govern-
ment to fill up or supply the quota of snid town, and to pay a town bounty to all
such soldiers as might be found duly enlisted and accepted into such sexvice by the
legally constituted and examining officers assigned to such duty, did knowingly fur-
nish and pass off as sound, a man physically disqualified for duty,and did improperly
and prematurely advance the bounty of the town to such person, who was afterwards
upon due examination rejected by the examining officers; under these circumstances,
it was feld, the selectmen exceeded their authority, and the town could recover back,
in this form of action, from the aforesaid soldier, the bounty money advanced to him .

The parties are not in pari dehcto, as the plaintiffs have done nothing to sanction the
unauthorized acts of their agents, having received no advantage from their acts, and
have used due diligence to disavow the same.

This action can be maintained upon the ground that the defendant has received plain-
tiffs’ money upon a consideration which has failed, or upon an agreement which has
been fully rescinded by reason of fault in the defendant.

AssumpsiT to recover back money alleged by the plaintiff to have
been obtained by the defendant from the town by fraud.

The plaintiff introduced evidence tending to show that in 1864, the
defendant being incapacitated for military service by reason of hernia,
and knowing that he was so incapacitated, agreed with the selectmen of
Canaan to enlist as one of the quota of that townunder one of the calls
by the United States for troops, and was by them offered for examina-
tion, and that he fraudulently concealed the fact of his incapacity from
the examining board of the United States, and thereby passed the ex-
amination, and received from the selectmen of Canaan certain money of
the town as bounty; that,in a few days after at his final examination
before the United States board of inspectors, his incapacity was discov-
ered by the United States officers and he was discharged fur that reason
without pay or emolument—and that he was not counted upon the quota
of Canaan; and that the town, upon his discharge, was notified by the




