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thefraud,a and would avoidcondition, beeither of which wouldin that
todefraudedthusmade, would enable thethus or at leastcontract party

suchnoelection, would havewhile the otherit or not at hisavoid party
hischoice, not take of own wrong.as he could advantage

the defraudedon the of partyin all such cases electionBut the part
discov­isas as the fraudmust be exercised soonthe contractto rescind

his knowledge,: the on him has cometoif after fraudered and practiced
own, heas hismatter of the contracthe deals with the canno.tsubject

farth­contract, discoversthe he afterwardsafterwards althoughrepudiate
680;fraud. on Contractswith the Ch.er circumstances connected

is, thethatrule1 & Ell. TheAd. 40.v. generalFleming,Campbell
hasfraud, hewhatthe ofwould recover back onwho groundparty
hishecontract, must, before bringsa andunder seasonablywithparted

the con­received undersuit, offer to return whatever he hasreturn or
;556, EvansGilman, 560­34 N. H. and cases onv. p.tract. Cook

andasGale, 17 H. He cannot treat the contract bindingN. 573.v.
thetime, standelected to byat the same and after he hasas rescinded

ratifiedhim, thusit confers on and hasand receive the benefitscontract
v.it.it, thus rescind and Weeksand he cannotconfirmed repudiate

316, cases on 320.42 N. H. and p.Roby,
in a weekanda horse inIn this case the defendant received exchange,

a fullhim.that this Withhe learned note was outstanding against
case, had beenall the fraud thatthe facts in the and ofof allknowledge

horsethehim, he elected to the contract by keepingon ratifypracticed
of fraudtheit onhe had received. If he would have rescinded ground

received, andheto horsereturned or offered return thehe should have
at least'He shouldit if he desired it.the he forclaimed one exchanged

received, thatthethe he and notifiedoffered to return one plaintiffhave
Itrescind, wasa time after thehe to reasonable exchange.intended in

wasreceivedthe defendantin this case the horse whichnot claimed that
facts beena state ofand of no value. Had suchworthlessentirely

on, the result.and relied it have variedmightproved
verdict.on theJudgment

Stephen MerrillDavis v. & als.Silas

Statutes, wife,the 16th of 9 of the RevisedUnder section the as the friend of anchap.
husband, the selectmen aemployinsane of town to commit such insanemay person

asylum.to the State
case,The of will lie in such thetrespassaction not selectmen in faith andacting good

not force.using any unnecessary

Trespass for assault and false imprisonment.
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Plea, issue, the insani-the and severalgeneral pleas, allegingspecial
de-theof the were donety bythat acts ofand theplaintiff, complained
in-for thefendants in the to him to the asylumtake and carryattempt

usedsane, force wasby others,of that no morehis wife and andrequest
than was for thatnecessary purpose.

thattothe trial the defendants offered evidenceUpon provetending
the of bywas an that the actsinsane andplaintiff person, complained
him were to the asy-done in and himthem the to takeby carryattempt

insane,lum for the the wife and others.of hisby request
sus-The facts, todenied these evidenceplaintiff and offered tending

tain his denial.
No underevidence was wasoffered to that the guard-pi'ove plaintiff

as an authorizedinsane of hadianship or that theperson, judge probate
his commitment to the asylum.

that,The court the isinstructed where there no legal guardian,jury,
the law itintrusts to insane man tothe relations and friends of an place
him ;in the himin a to themasylum case that inproper justify placing
there it is not Ifthat should bethe insane mannecessary dangerous.
it is treat-that he his caseshould be becauseproper requiresthereplaced
ment in the iscure,a his ofwith to or becauseviewasylum insanity
such a hischaracter as to remain inmake it that he shouldimproper

or in the trou-family, of disturbance andon account theneighborhood,
ble cause,caused his andor other the relationsby forinsanity, any
friends there; ahim and in suchmay that if the relations friendsplace
case discretion,act motives,from lawthewith and soundgood prudence

itintrusts to their decide, is no wheth-to where therejudgment guardian,
er the insañe shall be and if exercisetheysent to theperson asylum,
their best that theand arejudgment, justified;honestly discreetly, they
relations insane;and friends cannot thatdecide the iswhether person
the fact of must be oninsanity trial.proved

The returned onjury Saturday,a verdict at noonfor the defendants
the first of 9 inOn the of about o’clockApril. 4thTuesday, April,
the the in-evening, his to theplaintiff presented exceptions foregoing
structions. The thendefendants declined to consent that should bethey
received. court,were to the defendants’They received theby subject
objection that settowere offered too The movedthey late. plaintiff
aside the verdict for error in the said instructions.

The de-questions on the for thecase were reservedarising foregoing
termination of the whole court.

Blaisedell,D. for plaintiff.

T. J. Hibbard,Smith & for defendants.

Nesmith, J. This was falsefor assault and imprisonment.trespass
The issue,was the in-plea with severalgeneral special allegingpleas,

insanity andplaintiff, that the committed byacts of werecomplained
defendants, in the to in the Statetake and confine himattempt asylum
for insane,the friends, and that defendantsof his andby request wife
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forfaith,were in no than was necessarymore forceacting good using
that purpose.

of9, 11, Stat.,sec. the for theof Rev.Chap. provides appointment
a to oftake the and of insaneguardian personspersoncharge property

the of The of sameby sixteenth section thejudge chapterprobate.
"that the of insaneorprovides any personparent, guardian, friends

trus-cause him theto be sent to the with the ofmay consentasylum,
tees, sec-and there Thison such theyterms assupported may agree.”

casetion to thebe toand broad embraceappears comprehensive enough
terms, ex-before us. It allseems to include within itsinsane persons

athose or ofcan exercise pa-no such as the officecept having friends,
friends, torental relation. The statute to the orgives authority parent,

make a contract of Thewith the officers the proper-wifeasylum. may
case,be the whateverly of in this andas the husbandregarded friend

as-do,the law sheto if theherpermits may, necessary, require proper
sistance of to execute’.another

re-Dr. farremarks, class of insaneRay that theby larger persons
commitment, leftno at all for betterquire their and arelegal procedure

to the to anythe or friends. To themfamilyofmanagement subject
berules,formalities, a with a few wouldlegal compliance simplebeyond

evil,to inflict and thus a to avoidneedless certain in orderproducepain,
a on sec.one. 595.contingent InsanityRay

since,Oakes, Massachusetts,In the case in settled aof few years
remarks, areChief Justice "that of anthe friends insaneShaw person

to aauthorized in him the humani-law ofhospital bycommitting great
8 Lawty.” 122.Rep.

So, als.,case,in the Richie & an action broughtHinchman v. being
withthe othersand of the themagainst relatives plaintiff, charging

fraud, violence in Friends’and other him to thewrongs, committing
1849,Penn., Burnside,Frankford,in tried before inHospital, Judge

said, ifthe in to the other thathisJudge, jury, amongcharge things,
the in fordefendants the the mercenary pur­theasylumplaintiffplaced

his itof would be ahim to foulpose convey conspira­getting property,
health,forbut if it done the of himcy, was tohonestly purpose restoring

adiseased,the friends him to be itconscientiously presentsbelieving
case in which be taken in relationssuch may byproperlypatients charge
and friends.

insane,"If the that was soshould be satisfiedjury partiallyplaintiff
himself, children,that it be to or his wife and atwould to to bedangerous

motives,and that acted from and thethe defendantsliberty, pure placed
health,in thethe for of him to andplaintiff restoringasylum purpose

Or,him his I them iffamily,sound to then holdreturning justified.
circumstances,the asacted under such would inducedhavedefendants

insane,a man toof have the andbelieved plaintiffordinary intelligence
inmedical treatment a then recover.”requiring cannothospital, plaintiff

These sustainedwere the whole court. 2by Law Newprinciples Rep.
Series, 180.

the of theto commissioners on inAccording lunacy,report England,
a of at theboard eminent men of ahead whom stood Lord Ashley,
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un-1849,learned a inquisition,made in it thatjurist, appears previous
der factthe forms of is indirected theby Chancery, practicallyCourt
had, num-instances,in a a the wholebut few in small ofor proportion
ber Courtof to thecommitments to there.hospitals Upon application

ofof athere is sometimes commissionChancery, composedappointed,
a examiners, the re-returnboard of medical and whocompetent legal

to wherethe court. is usefulLord this tribunalport onlyAshley says
character, ofis theto be of a andinsanity likely propertypermanent

the ade-it,is a an amountlunatic of such nature as to and ofrequire
theconsiderable,to meet and whenquate the which is alwaysexpense
docontested,is andcommission The courtfrequently very maylarge.

Hence, thesometimes submit matters of kindthis to a applica-jury.
avoided,tion to delaythe Court in and theof is most casesChancery

and into a 4028incident commission saved. ofexpense Out patients
wereof them of whoEngland, considerable(many possessed property,)

1842,confined in hadon the first of A. D. 245asylums onlyJanuary,
been found lunatic ,by special inquisition.

The closes the statement that a ruleby had beenreport recently adopt-
ed in of inthe whichmany satisfactorylarge asylums England, proved
to the friends ad-of the insane the beand "that no couldpublic, person
mitted into lunatic without a of hisany insanity,certificateasylum,

admission,twosigned within seven to hisby physicians, days previous
also the onfacts which their is founded.” It is obviousstating opinion

that a of this could andnature be withregulation readily,complied
without much ofand would tend to doubts andexpense, allay suspicions
unfair and a for a morewould substitutedealing, prove practically good

andexpensive into'this class cases.dilatory of Suchainquisitionlegal
rule of be here.thepractice bymight profitably adopted asylums

State,Under our in thatthis where it becomes certainpractice pretty
one of be,our insane,citizens has isbecome or topermanently likely
and he has for the the communi-of his andproperty, protection person

as well as aty, his is beandproperty, required, mayguardian appoint-
ed, to ofthe the statute aagreeably requirements law. Where guard-
ian is thus relation,he hasassumes the andappointed, parental gener-

law,the aof forally Under our theauthority parent. havingguardian,
the ward,time the of ofthe of thebeing custody may,legal person
course, commit him to an and make the contractsasylum, requisitemay
with the theof such institutions their and bindfor security,managers

of his to 16th sec-ward meet the same. Under the aforesaidproperty
tion 9,of it was theintended to conferchapter undoubtedly pa-upon
rents or tofriends of the insane same and to commit anthe power duty
insane that a the ofasylum, guardian judge pro-legally byappointed
bate case,would have. In this the relative of thenearest friend and

she, faith,husband is the inwife. As before goodsuggested, acting
others,would have the to call in the aid of if found necessary.right

seems,It ofshe and the board se-obtained the ofassistancesought
lectmen of the of the The lawtown Orford for time being. presumes
that the men dis-who act in be ofthis officewould capablegenerally

a kind, Itdelicate of skill and discretion.this with duecharging duty
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is mercenarynot to bybe that would be influencedsuch menpresumed
or themotives, in dischargeor would use unnecessary severitycorrupt
of the wife.an byunwelcome The aredefendantsduty. employed

atThe the jury,fact of also foundactual in byplaintiff beinginsanity
ofdefendants,the jus-time he is seized the furnishesby good grounds

hisin commit-defendants,tification for the and all necessarily employed
faith, notandment. inThe defendants have actedare found to good

therefore,cannot,to consideredused behave force.unnecessary They
court,as the whoofor think the chargeWetrespassers wrong-doers.

case, betried the was and that there shouldjudicious,
verdict.theonJudgment

The of Derush.Town Canaan v.

town,Where the selectmen of a in to the of the general government,obedience call
town,and due from their theby authority govern-undertook to enlist soldiers for

town,ment fill of allupto the said and to a town tosupply quota pay bountyor
such dulysoldiers as be found enlisted and into such service themight accepted by

and fur-duty,constituted officers to such didlegally examining assigned knowingly
sound,nish and pass disqualifiedoff as a man for and didphysically duty, improperly

and of the town toprematurely bounty person,advance the such who was afterwards
officers; circumstances,due examination the underupon rejected by theseexamining

held,it was the selectmen exceeded their and the town recoverauthority, back,could
in action, soldier,this form of from the aforesaid the advanced tobounty money him.

delicto,The are as theparties parinot in done to sanction theplaintiffs nothinghave
acts,unauthorized their received no their andagents, advantageacts of fromhaving

have used due thediligence to disavow same.
This action can the that receivedground plain-be maintained the defendant hasupon

failed,tiffs’ a which has or an which hasmoney upon uponconsideration agreement
been fault defendant.rescinded reason of in thefully by

Assumpsit the torecover back havemoney byto alleged plaintiff
been the defendant from the town fraud.obtained byby

1864,into show that theThe introduced evidenceplaintiff tending
hernia,offordefendant service reasonmilitary bybeing incapacitated

and with ofthat he was so the selectmenagreedknowing incapacitated,
of callsone of the of that under one theCanaan to enlist as townquota

for examina-the United for and was them offeredby byStates troops,
tion, the of his fromand that he concealed factfraudulently incapacity

States,the ex-of the United and theboard therebyexamining passed
amination, ofand from the selectmen of Canaan certain moneyreceived

; that,the a few at his final examinationas in aftertown daysbounty
of his was discov-before the United States board incapacityinspectors,

thatered and he was fbr reasonthe officers dischargedUnited Statesby
thewithout that he was not countedor quotaemolument—and uponpay

Canaan; town,of thehis was notifiedand that the byupon discharge,


