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Heywood Chapin Brooks,Brooks, Pr.,William v. Ezra & C.­ ­
T­
r.

In the of the ofprocess attachment the trustee will not be for incomeforeign charged
wife,a farm conveyed to him the and his if the conveyancedebtor evenby principal

was fraudulent and void as to creditors.
child, son,suchWhere the the of theconveyance was from the to contractparents upon

life,abysecured thatback to maintain the and itmortgage parents during appeared
they labored for the it theson the farm so was held that law ivouldupon conveyed,
not presume for,that such thatlabor was to without such was the un-paid proofbe

of thederstanding parties.
Nor could the trustee the personalbe in for services or of thecharged any way earnings

wife.
the trustee,trial theby jury of the issue between the and theplaintiff the opin-Ujjon

disclosure,latter,of the services,ions in his as to the value of the parent’s are not
evidence; neither hisare statements that the farm was set off to the wife theby pro-

court,bate or that certain underchattels mortgage.were
Taxation of trustee’s costs considered.

Foreign attachment. The defendant was defaulted. Theprincipal
elected to thethe of trustee aplaintiff and trialtry liability wasby jury,

commenced.
10, 1853, Brooks, defendant,Dec. Eliza wife of the in her own right,
defendant, trustee,and the son,to the who is atheir farm inconveyed

Lancaster, on which the then lived. The consideration ex-grantors
in the deed $2000.was The real consideration ofpressed the deed was

farm,in the acondition of of theexpressed the trus-given bymortgage
tee to his on the same The condition of theparents day. wasmortgage
that the trustee should well and and maintain histruly support parents

their andlives the life of the survivor of them at theduring house of
;the trustee on the farm each of them all meats,with suitableprovide

drinks, food, beds and and all otherclothing, suitablebedding, things
comfort,and for their care,and all andnecessary necessary at-proper

tendance, medicine and sickness,medical attendance innursing, atand
their death them suitable burial.provide

The trustee disclosed that at the time of the of theconveyance farm
he $200,received worth under an hepersonal property thatagreement

amount,was to debts of the defendant that andto that hepay debtspaid
amount;ato that he took of the farm at the timegreater ofpossession

the and had ever since hisconveyance, toparentssupported according
so;the condition of the and still continued to do that he hadmortgage,

land,built land,cleared and itmanure thebuildings, bought put upon
and in various made on the farm from 1853 to theways improvements

time; had, time,that he the same sold cattle andpresent during crops,
farm,butter from the for which he sumshad received various of money,

;and had received all rents andthe that the same time theprofits during
defendant had done some on thework farm.

The claim the is a rendereddefendant inplaintiff’s against judgment
1858,this State in in a in 1851 asuit a rendered by jus-upon judgment

Vermont,tice of the ain in a suit note the de-peace byupon signed
fendant in 1840.
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in thethe life estateAt time of the defendant had atheconveyance
farm, as tenant theby courtesy.

creditors,The the toclaimed that was void asplaintiff conveyance
theofnot because of fraudulent in the but becauseintentany parties,

secured the condition of thebysupport mortgage.
ofthe valuePlaintiff claimed that forthe trustee should be charged

andwife, rentslabor of thethe of defendant and and for the balance
farm,from ofreceived the over and above the carryingprofits expenses

on, time of theit from the time the to thewhen trustee took possession,
trial, without deduction on andaccount of newany permanentbuildings

made theimprovements place.upon
all,atThe court ruled that if the trustee werepro chargeableforma,

atwould for handsho be the balance in hisofchargeable only profits
;time the the him inthe of service of writ that all hisupon expenses

makingthe farm shouldon and down to that timecarrying improvements
;from the bededucted amount received him that wouldbe by nothing

time; thatfor that hededucted made afterpermanent improvements
that afternot be for into hiswould camechargeable possessionanything

disclosure; and thisthat in case he washis not for anything;chargeable
thewhich plaintiffto ruling excepted.

disclosure,stated in his theThe trustee that in his(Int. opinion,23,)
farm,of his since he went into the was notlabor ofparents, possession

;as much as the that that had offeredhe furnished heworth themsupport
husband,whole matter to themthe his sister and her andto upgive give

$500, father,inthrow the debts he had forand his if wouldtheypaid
Thathis his mother the farm from hertake inheritedplace. (Int. 25.)

herit was set off to the court.that infather: by proceedings probate
That his infather’s interest the had soldfarm been many26.)(Int.

1853, as was Thatbefore he informed and believed. 30.)years (Int.
from one Burnside that the carthe understood and oxen were mortgaged

him.to
ruled that these statements madeThe court and other similar ones on

disclosure,in the should to the andnot be readcross-examination jury,
not be thethe disclosure should to should re-that whengiven theyjury

case,the to which theto consider trusteetire rulings excepted.
October, 1861, inaction was entered and the trustee was attend­The

term,to make his at the and theand disclosure firstance ready plain­
was notified of that fact at the Attime. the oftiff’s attorney request

convenience,and for his the nottrustee did thenattorney,the plaintiff’s
disclose, theand case was continued. The was made in. disclosure va­

costs,The thatApril,in 1864. court ruled in the -trustee’scation taxing
$1,an fee and andallow of for travel attendance ashe should attorney’s

time thefrom the when notice was to the attor­givena plaintiff’sparty
the time when the elected and hadto trial suchplaintiff by jury,ney,

ofon the docket order court in the of trus­byenteredelection presence
counsel; and thethe court reserved thisquestion whethertee’s ruling

correct, andunder statute Buie ofthe Court 62.was
from theThe case was withdrawn jury.
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Benton & forHeywood, plaintiff.Ray,

1. The of thebythe interest in the farm de-conveyance principal
fendant trustee,to the awas a fraud in It was done to secure ben-law.
efit to creditors,the the law doesdefendant in fraud of whichprincipal
not Smith, ;Thispermit. is so held in 11N. 459Smith v. H. Cool-

Melvin,v. 42 H.idge N. 510.
2. case,We think that the v. isBanh Clough, authorityPittsfield

to sustain the trial, wit,in taken the tothe on "thatplaintiff position
the trustee should be for the of the rents andbalance re-charged profits
ceived from the itfarms over and the of on.”above expenses carrying
45 N. H. 178.

3. The of the the should be held forcourt that trusteeruling "only
the balance of in hands at time the service of thehis the of writprofits

him,” ;upon statute, 221,would seem to to the ch.be sec. 8contrary
Comp. Stat. 528.

4. The trustee an itis and would seemprocess equitable proceeding,
to be thatinequitable made the farm"permanent uponimprovements”
should be deducted from The trusteethe rents and owns theprofits.

;farm it is not to his to that. Theinterfere with titleproposed perma-
nent therefore, him,improvements, to and he should not havebelong

forcompensation outthem of the rents and profits.
5. The admissible;offer made the trustee to his was notby sister

neither were disclosure,the other in the whichanswers were ruledgiven
out by the court. wereThey merely hearsay.

6. The trustee was entitled to costs and atof travel attendance Oc-
Term,tober 1861, if at all. But he did not attend court after that at

termany Hence,before ahis disclosure. under construc-giving proper
tion of 62, costs,rule he witness,was not entitled to either as a orparty
for the four 33,terms 222,But under sec. ch.intervening. Comp.

532,Stat. costs,thisp. trustee should not them.receivepay

&Burns Fletcher, for trustee.

1. The defendant nohad cause of action the trus-principal against
tee at suit,the since,time of the commencement of this or consequent-

thely hold theplaintiff Tr.,cannot trustee. v.Twitchell &Chase
;37 N. H. Dunn,106 N. H. 556.Burnham v. 35

contend,2. If evidence,the disclosure is as and thatwe the interest
theof debtor in the farm had before thebeen sold toconveyance the

trustee, the can no eitherhave the land or theplaintiff remedy upon
cited;trustee. Dunn, Banlett,Burnham v. above Plummer v. 42

Me. 365.
fact,3. fraud,It is not that there in in thecontended was con-any

none;indeed, it thisveyance, is conceded that there was and process
an cannotbeing equitable the trustee be charged.proceeding, Comp.

221,ch. 33, 35;Stat. 42secs. Me. 132.Stedman v. Viclcney,
concerned,4. So far as isthe real estate the trustee cannot be
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cited;Ranlett,under our statute. before Ris-Plummer v.charged
Wells, 5 431.v. Conn.ley

andcontend that the trustee is not liable for rents profits5. We any
fraud, hiswhatever, was and outas there no as he was merely carrying

no creditsin faith. The and if werecontract rentsgood profits, any,
the debtor.of

of thethe statute the is to to the6. trustee have costs filingBy up
a has modi-his theliabilityto andtry by jury, justicemotion presiding

taxation, and a He has exercisedthe allowed no fees asfied witness.
court, theto and the rules of the oflaw with affidavits partiesaccording

him.before

Bartlett, It fromis immaterial theJ. here whether conveyance
not,her orBrooks and husband fraudulent as to his creditorsEliza was

hedoes can­the not to avoid that andfor attempt conveyance,plaintiff
land,here, thethe of the on offor trustee accountnot purpose charging

it;titlethe to the trustee Bank v.that passed bydeny Pittsfield
; theN. H. 187 and for land43 the trustee cannot be chargedClough,

593;Bosworth,itself; evidencev. 7 N. and was noH. thereWright
defendant,for the in meretrust the obligationof any principal except

wife,to him his had fulfilledthe trustee and which the lattersupportof
the disclosure, that,time of so as defend­to the the principalagainstup

ant, and this a creditor who has the conveyance,not avoidedplaintiff,
had the he had re­trustee to retain to his own use the incomerightthe
the farm. 13 H.from Jones v. N. 53.ceived Bryant,

not in hiscould be of the statementThe trustee reasoncharged by
hadthat he received certain thefromproperty prin-disclosure personal

defendant, had,for same that ac-the disclosure states the trusteecipal
theit,the under he debts ofto which receivedarrangement paidcording

value, and, indeed,to an itsdefendant amount toequal great-principal
orer, the statements of the disclosure are in no controvertedand way

the actual faith this as of the other tran-and of as wellgoodimpeached,
notis questioned.sactions

that, date,states between 1853 and its theThe disclosure principal
farm,” what, or"had done some work on the withoutdefendant showing

thecircumstances or with reference towhat or whenunder arrangement,
9; 1861, ch.208,the Rev.of Stat. ch. see. Lawsprocess.service

trustee,the the andAs defendant the father ofwasprincipal2538.
farm,his wife thethen with the trusteebeing by uponsupportedwas
exist,rule, "that towhere the relation of child isand shownthe parent

other,”not theand to establish rela­law will presume anythe applies,
time,and creditorof debtor at there mustbetween themtion any given

that the understood the latter relation to subsist be­evidence partiesbe
time, it;at the andthem acted reference to v.with Mungertween

;; H.Dickinson,33 N. H. 583 43 N. 649Dickinson v.Munger,
evidence the ofno such offered. It does not that wifewasand appear

trustee,defendant the and if shelabor forthe performed anyprincipal
husband,did, from the in theobjectionaside stated the case of herjust

not our ch.could statute be for it.trustee Stat.Rev.chargedundpr
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208, ; there1861,sec. 9 of caseLaws ch. the2358. this viewUpon
was no which the the trustee charge-evidence could have foundupon jury
able, rul-and it correctness of thebecomes to examine theunnecessary

of the in hecourt in to of caseing relation the trustee’s set-oifright
had been chargeable.

services,The of the as of histrustee to the valueopinion parents’
evidence,and his offer theto his sister and neitherwere incompetent

court,of the defendant’sthe sale of theproceedings probate principal
land,interest in thethe nor bethe of chattels could bymortgage proved

mere disclosure, to, ofstatement of the if and besides severalobjected
;these matters were stated of the disclosureas mere thathearsay part

was evidence,therefore from v.excluded the Currierproperly Taylor,(­
19 N. H. and as of asthe disclosure incompe­was191,) part rejected
tent. a familiar rule of the itself could notUpon document gopractice,
to the jury.

Stat.,section 28 ch. costsBy 208 Rev. trustee was entitled to histhe
to the trial,of re-the for "unless the court shallup motionfiling jury

strict same,”the and isthe rule of court itby sixty-second provided
that trustees shall not be ofallowed costs attendance till the plaintiff’s

disclose,is notified that toattorney the trasteéis in attendance and ready
&c., the costs allowed were to be allowed under these provisions,proper
and under the statute the court costs of thehad the to restrict thepower
trustee. The facts stated section 33do not the case within eitherbring
or section ch.31 of 208 The to dis-of the case isRevised Statutes. be
charged.

Henry Manufacturing Company.B. v.Wells IronJackson

ofThe must did didcaption partystate that the adverse or notdepositions object, even
attend, heif he did not it that attended aand is not state on subsequentsufficient to

taken,day to which the was andcaption adjourned depositionand one did not object.
The statement that on theall the 12th ofdeponents appeared April,but W. and W. on

the 13th of April, severally oath,and that and madeseparately &c.,each solemn
shows with the oath.propersufficient that each tookcertainty

to question,An answer the state what you know about the deed hereto an-“please
execution,nexed” which its is notto to the thatproceeds prove open' objection it was

not taken upon interrogations.
are ifnot ask witness is or is notleading acquaintedwhich with anyQuestions of the

deeds,of insignatures opinion are,certain and whether his signaturescertain or are
not, genuine.

taxes,deed land aA of the of the title so derived,from of collector conveyinggrantee
title,aeven if be itquitclaim,but would color of and an underentry givewould

of tractthe whole described.possession
A location of land is an actual thepractical designationbut theparties,by upon ground,

of bythe monuments and called for the deed.bounds


