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think, to change the whole common law, in regard to the nature of ten-
ancies in common, but it was intended that this new remedy should be
confined to the case stated in the statute where the holding by one ten-
ant was without the consent and against the will of the co-tenant.

Upon this construction of the statute the evidence does not sustain
the action upon the special counts ; and upon the principles of the com-
mon law as settled by the authorities, the evidence here does not sustain
the action upon the general counts for use and occupation.

But it is claimed in the argument that the question should have been
submitted to the jury, as to whether the occupation was in fact against
the will and without the consent of the plaintiff. But upon the evi-
dence stated there would seem to be no doubt upon that pomnt. Plain-
tiff’ testified that he always expected the defendant would take the land
at the appraisal, &c., and that he always understood that on the final
adjustment the defendant would take the farm at the inventory and pay

. the interest. The case also finds that there was no evidence that plain-
tiff at any time objected to defendant’s thus occupying and cultivating
and taking the profits of the land to his ownuse. In other words, there
was no evidence tending to prove that the possession of the defendant
was against plaintiff’s will, while the evidence from himself was that he
never objected but in fact consented to such occupancy. Upon this evi-
dence there was nothing for the jury, especially since the possession of
the land by one will be presumed to be rightful, and with the consent of
the co-tenant, until the contrary is proved.

Exceptions overruled.

Judgment of nonswit.

WiceiN, ADMINISTRATOR, v. JANVRIN.

When suit is brought by an administrator of an insolvent estate and the plaintiff obtains
a verdict, the defendant is entitled as matter of right, under the 48th rule of couxt,
to have exception stayed, if’ he desives to review the action.

Trover. , The jury found a verdict for plaintiff for $344. Defend-
ant moved for stay of execution, as he intended to review the action.
The estate, of which plaintiff is administrator, is insolvent, and is being
settled as sunch. The court ruled pro forma that execution ought not
to be stayed, but, on motion of defendant, the court reserved the ques-
tion whether, (as matter of right, or as matter of discretion,) execution
ought to be stayed, and ordered that execution be stayed until that ques-~
tion is decided.

Ordered, that this case be reserved.
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SareENT, J. We understand that, in this case by sec. 1, ch. 192,
Revised Statutes, the defendant has the right to a review of his action.
The effect of that review will not be in any event to reverse or annul
the former judgment, or to set aside the former verdict. Nor does the
review operate, necessarily, to stay execution while the review is pend-
ing. But it was seen to be equitable to stay execution in certain speci-
fied cases, and hence the 48th rule of court comes in aid of the statute,
and in those cases enumerated in the rule, and upon the terms there
specified, it is provided that when the plaintiff prevails, execution be
stayed till the controversy is determined, in order that money shall not
be collected by him when the case is to be reviewed, if the plaintifi’s
condition, circumstances or situation is shown to be such, as that the
money could not well be recovered back in case the defendant should
prevail on the review.

In some respects the review is a new action, and in other respects it
is merely a continuation of the original suit. If the original plaintiff
fails on the first trial and reviews, then it is merely a continuation of the
former suit; but if he prevailson the first trial and the defendant re-
views, then it is a new action, to recover back the money which the
plaintiff has recovered of him on the first trial. So, for the same rea-
son, if the plaintiff fail on the first trial and review, and pending the
review should die, his administrator could not come in to prosecute the
review if the original cause of action did not survive; whereas, if the
plaintiff’ on the first trial prevailed, and the defendant brings the review,
the right to review would survive the death of the original plaintiff, even
though the plaintiff’s original cause of action would not have survived
had that action been pending. Hnrox v. Anoz, 12 N. H. 352; Bell
v. Bartlett, T N. H. 180; Badger v. Gilmore, 37 N. H. 457 ; Bar-
ron v. Juackson, 42 N. H. 419.

Our statute, Revised Statutes, ch. 161, secs. 8 and 9, provides that
no action shall be commenced or prosecuted against an administrator
when the estate is decreed to be administered as an insolvent estate.
But actions of review may be thus prosecuted notwithstanding such in-
solvency, and the amount thus recovered shall be added to the list of
claims against the estate. That is, when the amount recovered by the
original plaintiff on the first trial has been paid over and the plaintiff
dies, it cannot be recovered back if he is insolvent, but the defendant
may review, and if he prevails, have the amount of his judgment added
to the list of claims against the estate.

But the case before us does not stand upon any of those grounds.
Here there has been no abatement of suit by death or insolvency. The
estate represented by plaintiff is insolvent, or is to be administered in
that form, but the original suit was brought by the administrator, as such,
after the decease of the alleged creditor. The plaintiff sued as admin-
istrator of an insolvent estate and hasrecovered. The defendant wishes
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to review, and claims that the plaintiff as such administrator holds
money, or rather a judgment on which the money may be collected,
against him, wrongfully, or erroneously, which he is seeking to recover
back or to rectify, not by a writ of error, and having the first judgment
reversed, but by bringing a review, and in that way by showing that the
former judgment was erroneous and wrong, he seeks not to reverse that
former judgment, but to obtain a new judgment in his own favor, which
shall offset in whole or in part the judgment which the plaintiff at fivst
recovered against him.

It would not be equitable or just that defendant should pay the whole
of this judgment against him, and then if he brings his review and pre-
vails, that his claim should be added to the list of claims against the es-
tate and he receive only a dividend. Neither would the law treat the
present judgment as assets in the hands of the administrator if the de-
fendant should review, but would allow him to hold it till it was ascer-
tained by the review whether he held it rightfully and should keep it, or
wrongfully and should restore the money.

The rule malkes no exception of administrators or executors. It pro-

vides, that, upon the finding of a verdict for the plaintiff, if the defendant
- shall satisfy the court by affidavit that the plaintiff is insslvent, or that
it would be difficult by reason of the condition of his pecuniary affairs
for the defendant to collect of him the sum by which the damages might
be reduced upon a review of the action, &e., the court may make an
order for stay of execution, &. We see no reason why the rule should
not apply to this case. It does apply to it in terms, and we think it is
just such a case as was designed to be met by the rule of court. Itisa
case where, we think, the court might properly stay execution in their
discretion under the power conferred by the statute. Rev. Stat. ch.
192, sec. 13. But this rule having been made to meet certain classes
of cases of which this seems to be one, we think the defendant is enti-
tled as of right under the rule, to have execution stayed upon comply-
ing with the terms and conditions there stated.

Haecution stayed.

WamDEN & WirE v. COLEMAN.

In trespass to lands conveyed to a married woman since the act of 1860, when the tres-
pass complained of’ is simply a disturbance of the plaintiff’s possession, the husband
and wife should not be joined as plaintiffs, but the wife should sue alone.

Insuch case, if the hushand and wife ave joined as plaintilfs, the writ cannot be amend-
ed by striking out the name of the husband, or allowing him to become nonsuit.

TrESPASS, gu. cl. Plea, general issue and right of way.
In the writ, defendant was summoned to answer to Joseph W. Whid-
den and Elizabeth A. Whidden, “wife of the said Joseph, in right of the
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