
June, 295v.WIGGIN JANVRIN.1867.]

think, law,to ten-the whole ofcommon in to the naturechange regard
ancies becommon,in but it was shouldintended that this new remedy

ten-confined to the case stated in the onestatute where the byholding
ant was without the consent and the of co-tenant.will theagainst

this construction of the not sustainUpon statute the evidence does
the ;action com-the counts of theand theupon special upon principles
mon law as authorities,settled the does not sustainby the hereevidence
the action the counts for use andupon general occupation.

But it is in beenclaimed the should havethat theargument question
submitted to the as to in fact againstwhether the wasjury, occupation
the will and without the the evi-consent of the Butplaintiff. upon
dence stated Plain-there would seem to be no doubt thatupon point.
tiff testified landthat he thetakethe defendant wouldalways expected

&c.,at the finaland thethat he understood that onappraisal, always
the defendant andadjustment would the farm attake the payinventory

the interest. The case also finds no thatthat there was evidence plain-
tiff at time toany objected defendant’s thus and cultivatingoccupying
and words,the thereof land Inthe to his own use. othertaking profits
was no evidence to that the of the defendanttending prove possession
was will, hewhile the evidence from himself was thatagainst plaintiff’s
never in evi-but fact thisconsented to suchobjected occupancy. Upon
dence there was the offor since thenothing jury, especially possession
the land one be ofby will and the consentto be withpresumed rightful,

co-tenant,the until the iscontrary proved.
overruled.Exceptions

nonsuit.Judgment of

Wiggin, Administrator, v. Janvrin.

isWhen suit an administrator an estatebrought by of insolvent and the plaintiff obtains
verdict,a the defendant is entitled as of under 48th court,matter the ruleright, of

to if he desires theexception stayed,have to review action.

,Trover. The found a $344.verdict for forjury Defend-plaintiff
execution,ant moved for of as he tointended review the action.stay

estate, administrator, insolvent,The of iswhich is and isplaintiff being
settled as such. The court ruled that execution notpro oughtforma

defendant,but,to be on of court reserved themotion thestayed, ques-
whether,tion matter of as ofor matter execution(as right, discretion,)

beto and ordered that be untilexecution thatought stayed, stayed ques-
tion is decided.

Ordered, that this case be reserved.
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Woods,and for defendant.Batchelder

and forSmall Wiggin, plaintiff.

192,1,that, ch.Sargent, in this case sec.J. We understand by
Statutes, of action.the to a review hisRevised the defendant has right

annulorThe that not in to reverseeffect of will be eventreview any
thedoesthe former the former Noror to set aside verdict.judgment,

isreview execution while the reviewtonecessarily, stay pend-operate,
equitable in certainBut it was be to execution speci-seen toing. stay

statute,cases,fied of theand hence rule of court in aidthe 48th comes
rule, thereand in the termsthose cases in the andenumerated upon

beit is the executionthat whenspecified, plaintiffprovided prevails,
determined, notshalltill the is in thatorderstayed moneycontroversy

reviewed,him ifcollected the case is to be thewhenby plaintiff’sbe
such,condition, that theis ascircumstances or situation shown to be

shouldcould not well in thebe recovered back case defendantmoney
on the review.prevail

itIn some in otheraction,the review is a new andrespects respects
is a of the suit. thecontinuation Ifmerely plaintifforiginaloriginal

reviews,fails theon the first trial it is a continuation ofand then merely
suit; re­former but if on and the defendanthe the first trialprevails

views, theaction,itthen is a to whichnew recover back the money
So, rea­has recovered of him on the first trial. for the sameplaintiff

, review,if theson the fail the and andon first trialplaintiff pending
die, theshould in toreview his administrator could not come prosecute

survive; thewhereas,if the ifreview cause of action did notoriginal
review,the firston trial and the thedefendantplaintiff prevailed, brings

to eventhe review survive the death ofwould theright original plaintiff,
the of action not have survivedcause wouldthough plaintiff’s original

;H.Knox,had that action been v. 12 N. BellKnox 352­pending.
457;;Bartlett, 7 N. H.Gilmore,v. H. 180­ v. N. Bar­37Badger ­

Jackson,v. 42 H. 419.ron N.
Statutes,statute, 161, 9, thatRevisedOür ch. secs. 8 and provides

action shall be or an administratorno commenced prosecuted against
is towhen the estate decreed be administered as an insolvent estate.

in-of suchBut actions review be thusmay notwithstandingprosecuted
and the thus added to the list ofamount recovered shall besolvency,

is,That thethe estate. the recoveredclaims when amount byagainst
on first and thethe trial has been overoriginal plaintiff paid plaintiff

dies, insolvent, theit cannot be recovered back if he is but defendant
review, if addedand he the amount of hishavemay judgmentprevails,

the of claims theto list estate.against
But the case before us does not stand of thoseanyupon grounds.

has been abatement Thethere no of suit death orHere by insolvency.
insolvent,is or inestate is to be administeredby plaintiffrepresented

such,form, administrator,thethat but suit was asthebyoriginal brought
ofafter decease the creditor. The sued admin-the asalleged plaintiff

an insolvent estate andistrator of has recovered. The defendant wishes
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review,to and thatclaims the as such administrator holdsplaintiff
rather aor on which the bemoney, collected,judgment money may

him, heor iswhich toagainst wrongfully, seekingerroneously, recover
error,back or to not a the firstwrit of andrectify, by having judgment

reversed, review,but a and thatin thatway byby bringing showing the
former seeks notwas erroneous and he to reversejudgment wrong, that

in his favor,former but to obtain a new ownjudgment, whichjudgment
in theshall offset whole or in the which atpart judgment plaintiff first

recovered him.against
It bewould not or that defendant should theequitable just wholepay

him,thisof then he hisand ifjudgment review andagainst brings pre-
vails, that his of claimsclaim should be added to the list theagainst es-
tate and he a thereceive dividend. Neither would lawonly treat the

as inassets the hands of the administrator ifpresent judgment the de-
review,fendant should but hold it itwould him to tillallow was ascer-

tained the andwhether he held it shouldby review it,rightfully orkeep
and should restore thewrongfully money.

The rule makes orno of administrators executors. Itexception pro-
vides, that, the ifof a for the theverdictupon plaintiff,finding defendant
shall the court that the issatisfy insolvent,affidavitby plaintiff or that
it would be difficult of hisreason of the conditionby pecuniary affairs

thefor to thedefendant collect of him the whichsum by damages might
action, &c.,be reduced a thereview of the courtupon may make an

execution,order for of &c. no reason theWe seestay why rule should
terms,not to this itcase. It does in andapply to weapply think it is

such a case as was the rule ofjust to be met by court. Itdesigned is a
where, think,case we the court stay executionmight inproperly their

discretion the statute.under the conferred by Rev.power Stat. ch.
192, sec. 13. But this rule made to meetbeenhaving certain classes
of of one,cases which think thethis seems be weto defendant is enti-

rule,astled of theunder execution stayedto haveright upon comply-
with the terms and thereconditions stated.ing

Execution stayed.

Whidden & Wife v. Coleman.

trespass 1860,In to conveyedlands to a the tres-married since the act of whenwoman
complained of ispass a the the husbandsimply disturbance of plaintiff’s possession,

and wife should not as the suejoined plaintiffs,be but wife should alone.
case,such ifIn the husband and are be amend-joined plaintiffs,wife as the writ cannot

ed by husband,outstriking the name of the to nonsuit.or him becomeallowing

Trespass, Plea,cl. ofandissuequ. way.general right
writ,In the defendant summoned to to W.was answer Whid-Joseph

andden Elizabeth Whidden,A. of the in of"wife said therightJoseph,
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