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Leonard v. Thomas Furber & al.Garland G.

Where a farm and andwas with the free use ofconveyed uninterrupted privilege pass-
anding over other land of in the usual andgrantor passage way, prooftherepassing

was offered that such had with and for andway forty years, upbeen used barsgates
to the time of the arid that and to thegrant, necessarysuch bars were conven-gates
ient land,use agrantor’s grantof it was held that this must be taken to beremaining

bars,of rightthe as and itway then to and a to use withoutexisting subject gates
other or further impediment.

Trespass, Plea,cl. issue thatand brief statementgeneral Hoytqu.
owned a farm had aand of to it in andover the locuswayright quo,
that hisFurber was servant.

Plaintiff was tenant of a farm owned one Elias Frink.by
Before the time of the said Frink and two othertrespass,alleged per-

sons, deed, 1863,one dated to two farmsby HoytFebruary, conveyed
called farm,the farm and the Thomas the free and un-Twombly "with

use, and of inand theinterrupted liberty privilege' passing repassing
usual from road Frank E.the from Picker-passage-way leading leading

farms,to farm,the to said oring’s to saidspring, Twombly together
with free and to and for the James W.ingress, egress saidregress Hoyt,
his heirs under-tenants,and his and their tenants andassigns, occupiers
or farms,of said topossessors the to with eith-intending give passright
er horse or ox teams.”

was,The whetheronly question of was toHoyt’s way subjectright
were,of,Thegates. acts and notcomplained shuttingremoving, gates

in October, Frinkwhich maintained across the There was nopassage.
ofquestion done had adefendants ifunnecessary Hoytdamage by right

of free fromway gates.
Plaintiff tooffered show that one of the towas necessarygates keep

his cattle from the and cattleto fromupon highway,escaping prevent
from the the farm which that ithe hadpassing highway upon occupied;

;been maintained before that itforty his farms wasyears Hoyt bought
deed;to the thrown at the date of thathung post, though Hoyt’sopen

one,the other an inner had been the fall ofmaintained ingate, every
time,foryear the same of and to be inwas used thelength necessary

fall in on thecattle farm.shacking
The nonsuit,court the evidence and ordered a andpro rejectedforma

plaintiff excepted.

Frinle, for plaintiff.

use,I. toThe of the free andwasHoytgrant uninterrupted liberty
and inof the usual The usualprivilege passing passage-way. passage

was describe theThe terms andway through gates. urdnterruptedfree
andof his ofquality the term usual describes qual-whilepassage,right

ifies the which The covenantedheway maythrough pass. grantors
that he should he his over the as itnot in to wayinterrupted right pass
was travelled.usually

"In construction of is doubtless to bethe that whichadoptedgrants
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man-the Thegives entire and liberal effect to the intentionof parties.”
ifest reasonableintention was whatof the to this just anyparties grant

; is,that that theconstruction of the of the granteewords impliesgrant
should existed.not be in his use of as itdisturbed the way usually

toorused,This theconstruction the does no to wordsof violencegrant
thethe tolaw thesuch cases. the of grantwordsApplygoverning

house, be anyof thereand a and wouldright intoentry passage through
thea Nowdoubt of the in such case?construction would receivethey
thisacrossmaintainhave the law the same tograntors by right gates

houses, theandto theiras have to maintain doorspassage-way, they
words instanceof that in the onethat would divest them ofgrant right
should do so in the other.

ofII. The across the is noof way interruptionmaintaining gates
hasthe that theof He does notgrantee’s wayright passage. complain

him,been but onlymade toor inconvenientimpassable unreasonably
asks that it shall If he can reasonably enjoybe made more convenient.

use, ofhis of andsuch his privilegeright libertypassage through gates,
use,and It is his libertyis free andpassing repassing uninterrupted.

and not theand andof the that is to be freeprivilege way uninterrupted
convenient, whileway itself. The to beitself is reasonablyway only

his is not to beof a convenientright reasonablypassing waythrough
Kennicutt,;disturbed. Arnold, 198 v.v. 5 Mason JohnsonLyman

2 153.Cushing
terms,The thefree and do not gran-enlargeingress, egress,regress

thetee’s should receivethe andhave sameTheyrights. signification
hear itsame of the oftenconstruction in the other terms Wegrant.

thansaid a free a It no morethat has toperson impliesingress place.
that reasonable ishis to enter that in some way guaranteed.right place

a noof isIII. submit the across wayWe also that gatessupport
con-itself, a reasonablyobstruction to the if are maintained intheyway

Qoleman. well for-This is toovenient manner. v. latter caseBean
here.tified decisions in defencerequireother toby jurisdictions any

Hatch, for defendants.

of Frinkthe deedI. The indefendants therely upon express grant
isTheto of a "free descriptionto be andHoyt way uninterrupted.”
orthe by gatesframed the obstruction oftostudiously passageprevent

' 'bars.

established by expressII. far it toSo as is waysapplicable private
case ofinstance, that theas in contendthe the defendantsgrant, present

539, and modifi-Qoleman,Bean reconsiderationv. 44 N. H. requires
; heard moreto becation and ifthis necessary,theyupon point propose,

at length.

Bellows, face of reserva-Unless, theJ. as matter of law upon
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iion, bars,the defendant is to a without orentitledHoyt way gates
the nonsuit themust be set isaside. of that reservationThe substance
free and use, of andanduninterrupted repass-liberty passingprivilege

lessor,in the usual to theing of theover landpassage-way plaintiff’s
farms then withto to the toconveyed Hoyt, intending give right pass
either horse or ox teams.

The offered the to suchwould tend showproof by plaintiff passage-
to have inway existed for thenextforty years conveyancepreceding

question, and all thethat beenthat one of the hadtimeduring gates
time maintained, bothand the in each and thatother in year,October

were mostgates forneeded the use of farm. It is true that thethe gate
used, deedoffered,,to the at of thewas the dateaccording proof open
to which ;wasHoyt, but was inconsis-1863 thereFebruary, nothing
tent with the ofthat at the timethe used withposition wasway gates

•that conveyance.
then, to as webe true toAssuming, what the offeredplaintiff prove,

must,must do-in usualthis take it that thewedetermining question,
passage-way referred to andin the deed usedwas with interpret-gates;
ed in the fact,of thatlight cannot, the casethink the on pre-grantwe
sented, as law,matter of of abe held a without gateswaygive rightto.
or bars. at all the the existenceLooking words theof assuminggrant,
of a usedway with and theinto considerationgates, unquestionedtaking
fact that the thatwas that thinkgrantee to and in wepass repass way,
this must be taken to use ofbe a andof the freegrant uninterrupted
the asway then indeed,is,The and inartifi-existing. carelesslygrant

drawn,cially usebut as it is to thenow the intentionpresented, grant
of an manifest, andand that to us to beexisting way only, appears

thisagainst construction, or inthe casethere is in the nature ofnothing
the used, uselanguage the terms andexcept "iminterrupted”"free”
that affords discussion;much thatconsiderfor but when weground
most private andand are used with bai-sways, many ways, gates,public
and that such,is readilyout we canprovision made law for.by laying

theperceive suchthe use ofof terms inthosepropriety using granting
a without it away, If bethat the should be removed.intending gates

bars,of thegrant ofuse an is to orwhich subjectexisting way gates
the usetheprovision that the free andshall have uninterruptedgrantee
of it, is,must be subjectas it andconstrued to mean use of it thenthe
to bars,such Thisgates and and furtherbut without other impediment.
qualification of remov-the use a of thedoes not way bychangeimply

the of theing gates, more than the byconstructionany grantorabridge
over a brook ratherwhich butat times otherwisebemight impassable,

thequalifies of was.the as it thenright using way
These views are countenanced well established pertain­by principles

537, 629,to this sec.It in 2ing is laid Kent’s Com.subject. down
athat it theis grantof as incident tothatlawprinciple passesnothing

of an easement but of the privi­what to the fair enjoymentis requisite
is rec­Boardman, 457,In Atkins v. the samelege. 2 Met. principle

in heldJ., it is thereShaw,an andognized elaborate C.byopinion
that the owner of the soil retains all the and benefits of owner-rights
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soeasement, to useconsistent with the the theship having rightgrantee
forthemuch of surface as shall be and convenientreasonably necessary

way,the it footfor which was as a orwhetherpurpose carriagegranted,
usewith a ofthe nature theto and it toright grade prepare according

afor it oftherefore,which awas and there was grantwhengranted;
theBoston, toon in ofstreet themessuage reservingWashington city

free a certain gateofgrantor liberty andingress, egress regress through
toand for other thingsand wood orpassage-way carrying re-carrying
ofand from the ownerthe of the thatit was decidedhousing grantor,
anthe land so this leavingbuild overgranted might lawfully passage,

thearch of sufficient and considering pur-width for suchheight way,
dark-for itwhich was if the waspose therebyevendesigned, passage

itened, to renderunless so as the ofdarkened from the passagelength
case,reserved;unfit for the Thisfor it 475.which was seepurposes p.

then, necessarilyshows that the a notreservation of free doespassage
theexclude the darkenof of andthe owner the soil to build overright

isitforhe it fit the use whichleaves forpassage, provided reasonably
designed.

oneEasements,in on it is that whereWashburn laid downAgain,
ter-land, thea of a his he shutacrossgrants mayright private footway

whenmini of the and closesame which the mustby gates opengrantee
isthissame,the Eorunless an way isusing open expressly granted.

theM’Atee, 20,cited thatMaxwell 9 B. Mon. holdsv. which(Ky.)
aof a maintaingrant without reservation of toany gates,way right

so, anda dodoes not toof the owner’snecessarily imply negation right
Coleman, H.N.the 44this is sustained decision in Bean v.fully by

539.
athis case the defendant land to the reservingIn conveyed plaintiff

theon the side of field wall in the wheel-commonsoutherlypassway
that the hasThe hold the owner of land the full dominioncourtway.

it, so as a isuse far of his essentialover and of limitationexcept right
ofthe factto fair and reasonable of the and thatthe way,enjoyment

to not necessarilymaintain didthere no authoritybeing express gates
aso,to do but rather that the the hadowner ofthe wayrightnegative

use of the other’s land as be consistentto such reasonable wouldright
and it.tohis occupy improvewith right
what is to a of afairrequisitein determining enjoyment rightAgain,

absence of it is to con-way, in the express stipulations, competentof
used,has aswhat manner it been previouslyin tendinghow andsider

what in-but wasbywhat was necessary, implicationnot onlyto show
464,al.,in 2 Met.tended; it is v. Boardman &held Atkinsand so

cited.before
it is that unless an isof the cases evident waythis review openFrom

atthe land will be to con-the of useowner libertygranted,expressly
are for the anduserequiredor bars where they propervenient gates

andfields, of the wayhis unless the natureof objects grantedprotection
bars; andto to andsubjectas to a not beway gatessuch indicateare

the that the owner of the land shalldoctrinethis comes fromnaturally
orin the of necessarybe absence express stipulations impli-permitted,
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cations to the to ail of land he consis-make the use the cancontrary,
with the the of atently convenientreasonablyenjoyment by grantee

way.
In ofview these woulda construction of this thatprinciples grant

the to remove his fence out this wouldcompel andgrantor way,gates,,
stands,seem to as the case now tops, be forced and unreasonable.

must,The nonsuit therefore, be set aside.

TappanDavid C. Girdler v. S. Carter.

Where arbitrators award be distinctto done each the acts aresomething by andparty,
and other,the one not ofindependent, a the failurecondition to thebeing precedent
one other,toparty perform his andpart of awardthe furnishes no excuse for the
cannot be set as aup defence to a suit against him.

Where, in tenant,a submission between a landlordlandlord and it is that theawarded
shall at a day named a calf,have certain cow it to themand was held that the title
passed award,force of theby actanywithout further the tenant.by

Trespass bonis,de 13,for a cow. dated 1865.Writ April
28, 1863,March one for theMorse leased to a farmJoseph plaintiff

term of five fromyears the Itfirst of 1863. wasday stipulatedApril,
in the lease that should furnish andMorse with boardplaintiff lodging,
and that onshould have the of sufficient woodplaintiff privilege cutting
the for fires,farm the then onand should have cownecessarykeeping

farm,the and at cowthe of the "return a oflease shouldexpiration
orequal value its untilwith sufficient to one cowequivalent, hay keep

the twentieth of nextday May following.”
The on back of :the the leasefollowing appears
"The tocommittee chosen for the haveundersigned purpose agreed

the theterms for this Mr. is to havefollowing lease. Morseclosing
cow and calf on 20ththe first of to her until theand hayApril, keep

of saidday his board to theMay first of 1865—andday April,—and
Girdler shall 1-2 untilhave 3 and woodcords wood sufficientstanding

1865,the first farmuse,of thefor own and the ofhisApril, produce
hand, 1863,now and to thethen on and the taxes for therefund year

said Girdler.
Hadlet,James

Cotton,Thomas
Merrick.”J. C.

inreferred toonecow, is theThe which the of controversy,is subject
lease, and wasreferees, in thetosaid of and not the one referredreport

Morse,the of1, 1865, cowdefendant,taken after whoby boughtApril
in interest.who is defendant


