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cations to the to ail of land he consis-make the use the cancontrary,
with the the of atently convenientreasonablyenjoyment by grantee

way.
In ofview these woulda construction of this thatprinciples grant

the to remove his fence out this wouldcompel andgrantor way,gates,,
stands,seem to as the case now tops, be forced and unreasonable.

must,The nonsuit therefore, be set aside.

TappanDavid C. Girdler v. S. Carter.

Where arbitrators award be distinctto done each the acts aresomething by andparty,
and other,the one not ofindependent, a the failurecondition to thebeing precedent
one other,toparty perform his andpart of awardthe furnishes no excuse for the
cannot be set as aup defence to a suit against him.

Where, in tenant,a submission between a landlordlandlord and it is that theawarded
shall at a day named a calf,have certain cow it to themand was held that the title
passed award,force of theby actanywithout further the tenant.by

Trespass bonis,de 13,for a cow. dated 1865.Writ April
28, 1863,March one for theMorse leased to a farmJoseph plaintiff

term of five fromyears the Itfirst of 1863. wasday stipulatedApril,
in the lease that should furnish andMorse with boardplaintiff lodging,
and that onshould have the of sufficient woodplaintiff privilege cutting
the for fires,farm the then onand should have cownecessarykeeping

farm,the and at cowthe of the "return a oflease shouldexpiration
orequal value its untilwith sufficient to one cowequivalent, hay keep

the twentieth of nextday May following.”
The on back of :the the leasefollowing appears
"The tocommittee chosen for the haveundersigned purpose agreed

the theterms for this Mr. is to havefollowing lease. Morseclosing
cow and calf on 20ththe first of to her until theand hayApril, keep

of saidday his board to theMay first of 1865—andday April,—and
Girdler shall 1-2 untilhave 3 and woodcords wood sufficientstanding

1865,the first farmuse,of thefor own and the ofhisApril, produce
hand, 1863,now and to thethen on and the taxes for therefund year

said Girdler.
Hadlet,James

Cotton,Thomas
Merrick.”J. C.

inreferred toonecow, is theThe which the of controversy,is subject
lease, and wasreferees, in thetosaid of and not the one referredreport

Morse,the of1, 1865, cowdefendant,taken after whoby boughtApril
in interest.who is defendant
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the firstPlaintiff that he left farm latter of ortestified the Aprilpart
1865, the made it wasof that when lease was verballyMay, agreed

to deter-that if either should choose refereeswas dissatisfied theyparty
terminated; that inmine the the lease should beterms which pur-upon
chosen and theirsuance of that said referees were reportagreement

1, 1865,months he not carry awaymade several before didApril —that
or times beforewood or he asked Morse two threeany produce,—that

1, 1865, to settle Morse not he wouldit did whetherApril sayup—that
himhe toor in or March asked Morse showwouldn’t—that February

doto cut—that he wasn’t tothen what wood Morse said anythinggoing
it, 1863about and on farmseemed to be irritated —that the taxes the for

$9, saidwere and has after$8between which Morse not refunded —that
1, referees,both and wrotewith the assent of theApril parties plaintiff

atthe "to the said end thewords the ofGrirdler” report.
court, nonsuit,The aordered and plaintiff excepted.pro forma,

Wood, for plaintiff.

West, 7the the cowlease Hurd v. Cowanto Grirdler.By passed
; Olarh, 85; Willis, 4752 v.Smith 21 Wend. v. Comst.Mallory

Ooohson,76; 433; 21 Bart.Pettiborn,Foster v. 3 Seld. HydeY.
;93 2 Kent’s Com. 590.

todid notthe terms of the the to in suittitle the cowBy passreport,
1, 1865,until of theMorse and was to theremain plain-April property

time, arethe termstiff. The lease to till that andwas continue in force
thefixed which it to be terminated.isby uponreport

1, couldAt time after the and before theany partiesreport, April
annul, eitherabandon or the Whetherterms of thechange report.

ofso is a The conductconcluded of fact for theparty question jury.
1 that he aban-Morse before is to to to showevidence the juryApril g;o

wood,the or refunddoned whole matter. Morse refused to furnish the
taxes, and he could the If claimed the ben-the not then claim cow. he

contract,efit of the he must bear its burdens.

Bell,Hills & for defendant.

-arbitrators,was anHere award of confirmed theby addingplaintiff
all1, 1865,to it the assent ofan amendment after with parties.April

award, anhe became liable toIf either refused to theparty perform
other; re-one onaction but a mere or refusal bytheby party,neglect

other, it, to that it wasof the to nohasquest tendencyperform prove
abandoned both.by

thea or abandonment ofThe whether there waiverwasquestion
award, beconsent, one to submittedcommon was theby only possible

so, butthisto the not no evidence that wasand was therejury; only
proved thethe evidence contrary.plaintiff’s incontestably

is, therewhetherBellows, main, theThe if not only, question,J.
to find thatfor thewas itevidence which wasany competent juryupon
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evi-parties. The onlythethe set aside ofaward was theby agreement
thethathimselfof thedence in that direction is the testimony plaintiff

asked; that whenthe 1863lessor had not refunded the taxes for year
wheth-did not1865, sayhe1, to settle itseveral times before up,April
Marchornot; in Februaryer he and that when askedwould or would

to docut, notsaid he goingto the to he wasshow what woodplaintiff
it,about seemed to be irritated.andanything

that, in ac-the same testimony,On the other hand it fromappears
to thean endaward, thecordance with the terms of the putplaintiff

of May,firstorthe latter ofthe farmbytenancy part April,leaving
1868;1,1861, untilbythe lease its terms continued Aprilalthough

award; and1, in thethat aslessor took the cow after April provided
of bothassent1, thethat the amended withafter said award wasApril

omitted.some words which wereparties by supplying
thethatto partiesthe whole we see no evidenceUpon tending prove

award, thatto set but the it clearly appearsaside the on contraryagreed
of therefusalboth and The or evenassented to ratified it.they neglect

award,thetaxes,lessor to refund the or do other byany thing required
Foraction.it,would itnot vacate but the enforce byplaintiff might

thoseandwhere an award acts are to be bothby by parties,performed
toacts are distinct a conditionand the one not precedentindependent,

notdoesother,the the whoeither is of a breach of awardparty guilty
do,all maythat he is to theperform partyalthough oppositeappointed

case,side;have and in suchto on histhe awardentirely obeyneglected
theaward,in a suit forfor not the it is not plain­necessaryperforming

tiff the award.to aver a his ofor readiness toperformance perform part
cited; Mut. Ins.321,Cald. on casesArb. and v. RennsalaerNichols

s.; a,Co., 62,; 243,22 Wend. 125­ 2 note 2 Rep.Pl. Saund.Chitty
s.; Whittemore,note 13 228.v. GrayLoring

toIn hasthe case before us the act the lessor per-which neglected
toinform has the a conditionof character of respectprecedentnothing

; there is nothe thatof the and are satisfiedthe title to cow wepassing
to va-evidence to an of the partieslegally competent prove agreement

cate the award.
the titleNo is as the effect of the award inmade toquestion passing

Where,to a betweenthe in referencecow without an actual delivery.
shouldtenant,landlord and that a stack ofthe arbitrator awarded hay
it wasbe sumdelivered to the landlord on his a of money,up paying

thetender ofheld that the did on the merem the nothayproperty pass
a rati­it, it beenif the tenant had would havemoney, though accepted
Rice,fication v.of the and the transfer. Hunteraward an assent to

15 East. 100.
In shall havethe case landlordbefore us that thethe arbitrators award

until thethe cow herand calf toon first of and keephay.the April,
and with­20th of and conditionday this withoutMay; any precedent,

In this re­out that the the same.any tenant should deliverprovision
a de­Rice,it awardeddiffers from the v. whichcase of Hunterspect

theIn caseof the on of sum oflivery money.a certainhay payment
to the cowthe titleCarter,of toGirdler v. the award givepurports
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theto donecalf be byand to landlord actany remainingthe without
astenant, the must beand are the that awardwe of regardedopinion

landlord, terms ofin it be within theconclusive of title the ifevidence
issubmission, is the contraryand law that it unlessthe the presumes

award,Aldrich, An in­to 6 H. 264.made Parsons v. N.appear.
asdeed, submitted, substantiallytheis on the matters sameconclusive

433; v. Hou­Pinto,a 2 Wheelerv. Conn. VanBanneljudgment.
;311; v.ten, 285­12 19 Wend.Johns. Fidler v. CadyCooper,

259; 49, itDean, Brewster, 14 H. where was4 N.Conn. v.Varney­
toissubmittedheld that the of an the contracteffect awardlegal upon

it.extinguish
conclusive­The is effect andof modern to givetendency jurisprudence

made, the of the submis­ness to and limitsawards when withinfairly
Itsion, and in the of real estate.even to title and boundariesrespect

trans­is true that it the real cannot beis said that title to estategenerally
ofaward, itferred an it has that will waybut been heldby operate by
it.to a from the title established byestoppel prevent' party disputing

197;; Adams, andRosser,Doe v. 3 East. 8­ Sellick 15 Johns.v.
650;;ibid., Jack­497­ 2 Cow.v. Cox v.Shepard Rogers, Jager, ­

387;son 3v. 5 Cow. Cow. Ph. 1037.Evid.Gayer,
be enforcedthese to mayviews an award in boundariesUpon respect

582;McNeil, 12by on Robertson v. Wend.ejectment trespass.
v.; the ofJackson and such is doctrine Shawv. 5 Cow. 383­Gager,

596,Hatch, 162, 17 N. H.6 N. H. ofand also Jones v. Dewey,
where both the submission and award were parol.by

tois entitledIn is an that aMassachusetts it held that award party
it effect.itcertain land does not of torequire giveany conveyance

Whittemore,v. 13 228.Loring Gray
is,These cases submissionshow that an award in with theconformity

estate,alike of real with-to establish a linejudgment, good boundary
for,out such beunlessany conveyance, providedexpresslyconveyance

or necessarily implied.
thecited, thatRice,the award wasIn case of Hunter before thev.

ofa sumtenant should deliver the of on certainstack hay receiving
thehe hadand the court was there of that if receivedmoney, opinion

assent, title the haytendered it an and the tomoney would have been
seem, however,would have It be well establishedwould topassed.

assent,thethat effect an does aof award not subsequentupondepend
submission, is madebut the of that after the awardcontract andupon

it is too late to revoke the to the award.submission or repudiate
Rice, hasthe decision thisin Hunter v. the law subjectSince upon

thereit is not certain that the viewsconsiderable andundergone change,
case,however,not, thiswould not be modified. It governdoesadopted

- withouthere award itselffor the title of the landlord fixed thewas by
tenant; besides, thefor andits act of therequiring anycompletion

itaward was after made.assented to and ratified the tenant wasby
must, therefore,There be

nonsuit.on theJudgment


