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have the betterinstructions, that beenand mighttbem with proper
statement,whole, the truth ofBut the Libbey’scourse. assumingupon

to bea claimexclude the idea ofthink be deemed toit maywe fairly
want of notice.bydischarged

testimonythethat have foundit be the jury might uponShould urged
however, cannot concede,)that' note was weof theLibbey paid, (which,

defendants, and forat, of thea tbestill be requestit would payment
nohowever, states that there wasbe Libbey,would liable.which they

; andtothe note was bethat thereby paidorunderstanding agreement
found, onwhole, think, could not havethe thewe jury properlyupon

note.evidence, a thethat ofpayment
on the verdict.Judgment

McMurphy Garland, &v. al.Martin V.Alexander

land, it stipulateda certain lot of wasstandingwood and timber upona of thesaleIn
it,out, theand of overcarry away, provided they paiddisposemightthat vendees

for, of theas fast as and to thesubject approvalto sold paidthereof vendorproceeds
interest;$6000, tovendor, payand it was held that werethe amount of vendeesto

cuttingwithout the cost ofof the wood and timberproceeds deductingthe grossover
taking market.toand

seal, agreementthat abeing subsequent parolheld the contract underwas alsoitAnd
deducted, affect it.should be could notthese expensesthat

was, the 2d No-The declaration that on ofbroken. dayCovenant
cut,1863, thatvember, covenanted defendants carryplaintiff might

lot,of all the wood and timber on a certain providedand disposeaway
to said wood andover the ofshould plaintiffpay proceedsdefendants

of inand for to thefast as sold subject plaintiff,as paid approvaltimber
theto todefendants overwhereof plaintiffagreed payconsideration

and fast as should be sold andwood timber as the samesaidofproceeds
$6000,ofto-the above to the amountfor specificationagreeablypaid

19, 1863, form.with breach in usualfrom Oct. annually,interestwith
tbethat,to the ofoffered tosubsequent makingThe defendants prove

on, was to ait and assented theagreed bydeclared by plaintiffcontract
defendants, that he should receive the esti-with thearrangementverbal

timber,the and asthe of the sale of woodof gross proceedsmated part
time, remainder,that substantiallyand the thetime to beingfrommade

timber,the and should be re-and woodloadingof cutting, haulingcost
be the rest of the wooddefendants to used inthe operatingbytained

lot; the andwoodtbe the withenoughon plaintifftimber receivingand
safe from loss reasonuncut on the lot to bymake»himremainingtimber

of the timber the defend-wood andthe sale or other bydispositionof
duesum him wasthe wholeuntil paid.ants
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and tim-woodcourt,The that the of saidruledforma,pro "proceeds
ber, for,” theas werefast as the should be sold and paid grosssame

timber,and withoutamounts the for the woodreceived defendantsby
thatandor otherdeduction for costany of expenses,cutting, hauling,

admissible,the and defendants-evidence offered defendants was notby
excepted.

Morrison & for plaintiffs.Stanley,

In this ofcase it is true constructionfirst to determine thenecessary
the contract. out faithful-This as carryconstruction should be such to

made,the had the soly intention the at time contract wastheby parties
law,far as used, construed,the ofwords and the rules willproperly

Contracts,allow. Parsons on 1, 6.vol. page
A contract should thenot the ofbe because limitation pow-changed,

er of the defendants can thebe construed from what generaldifferently
and indicate,common-sense the with-of the words in contractmeaning
out of the as thethe of onematerially changing security againstparties,
other, from loss.

The words that the and delib-contract must have been wellcompose
;erately chosen and understood for -wasthe the contractby givenparties

under seal.
The words of the that over tothe defendants should payagreement,

the the as theplaintiff of the wood timber as sameproceeds and fast
should be sold for,and to the ofpaid subject clearlyapproval plaintiff,
indicate that the defendants amountshould to the the wholepay plaintiff
received timber,them tor wood andby without any expensededucting
for and the same.cutting hauling

thisBy construction thethe defendants sooner obli-would discharge
contract,of the and a ofgations woodhave leftthereby quantitylarger

and timber to of fit,as the construction claimedsaw thandispose they by
;by defendants so that it cannot be to the as isoppressive purchaser,

in counsel’salleged brief thefor defendants.
timber,The defendants andthe andwoodabsolutely agreedbought

same,toto the thethe sum of six dollars for aspay thousandplaintiff
is shown the of theclearly contract. The terms contractby distinctly

out how and when the six thousand dollars shall be as fol-point paid,
: proceeds timber,lows that the asof said wood as fast the sameand

should for,be sold and the amounts receivedwhich werepaid gross by
the timber,defendants thefor Avoodand anyAvithoutdeducting expense
for and or other were to be to thepaidcutting anyhauling, expense,
plaintiff.

The construction claimed defendants tounfavorablyby might operate
the iffor there not and timber stand­Avere Avood Avhileplaintiff, enough,

dollars,to be worth six thousand Avould theing, the notplaintiff get
contract; or,full amount ifin the the defendants shouldagreed upon

in manner in and and tim­any be the Avooddelinquent cutting preparing
market,ber for as the tohas no himselfprotectplaintiff" power against

such it AAouldbe to the loss of the Theneglect, plaintiff. plaintiff
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as to whethershould risk thenot be made to take all the of speculation,
No such constructionor not it towill the defendants.prove profitable

can be to the contract.reasonably given
ofor modethe time per-No cansubsequent changeparol agreement

seal.done, underact, in a contractformance of an covenanted to be
112; 1 Phil. Ev. Am. ed.,)on Am.Con.Chitty page (4th(5th ed.,)

443;564;563, Brown, 4 Mass. Braddichv.Kelleram v.pages
;Thomas,209; 15 66 StorerPick.8 East. Harloio v.Thompson,

121;; Wells,Freeman, 13 HodgdonMass. Pick.v. 6 435 v.Ghild
N.; Brown,Waldron, 12v. N. Bank9 H. 67 Merrimack v.Go.

82;320; Bartlett, 22 N.Steele,H. v. N. H.Beach 12 v.George
496; Johnson,v. H. 302.H. 24 N.Lang

Bell, for defendants.S. N.

is, con-the is theThe first case what properquestion bypresented
thetooverstruction of the that the defendants shouldagreement pay

same shouldthe as thethe of wood and timber as fastplaintiff proceeds
be sold and for.paid

thefrom con-far itThe intention of the so as can beparties, gathered
tract, theis be the look atto carried out. And court will subject-mat-

its con-attained, oncontract,ter of and the to be asthe bearingobject
Gove, 29struction. v. Me. 348.Merrill

theofThe attained of theto be the limitation poweronly object by
thewas todefendants to of the or its proceeds, givedispose property

due, and himtothe of the amount guardforsecurityplaintiff payment
to hisloss. Ñor this the sales to be ap-were subjectagainst purpose

him asto beand the of the and timber were paidwoodproceedsproval,
heifit It that thefast as was sold and for. is evident plaintiff,paid

sold,cut andas it wasthe and timber as fastreceived value of the wood
receivea timber left wouldand had lien on all the wood and standing,

ofremainderhim for theand retain for all that would be duesecurity
the purchase money.

whichis a restrictionThe of the contract answeredfully bypurpose
sale toof the anythe from thedefendants applying proceedsprevented

due, the woodthan the of the amount estimatingother purpose payment
the de-and the labor ofat beforeand timber its value when standing,

to it wouldthehad its character and added whichfendants pricechanged
when sold.bring

its valueathe for the wood and timber estimatedIf received payment
sold, thewhich it wasfrom the foror pricewhen by deductingstanding,

as the wood andinof he wascost and paidhauling, proportioncutting
the amountremoved, sothe was removedtimber were and when whole

thealsohasdebt. Theso received would the whole plaintiffsatisfy
thesalesto from effect of by powermeans himself the improperprotect

him, to histhe sale beretained that shouldby subject approval.
contends would op-The construction for the operatewhich plaintiff

toit he would be compelledon the because paybypressively purchaser,
heof that hadto the not the full whichvalue purchased,plaintiff, only
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servants,but that hisalso tbe cost or value his labor and ofof own
timber, in itwhich had andbeen added to the value of the wood cutting

and it for market.preparing
construction, theno thereasonableUpon subject-matter,considering

timber,in to be at-relation to aud and the objectwoodusages cutting
restriction,tained the can of the be sustained.by the view plaintiff

The in toconstruction claimed the defendants relationwasby upheld
Richardson,a similar Allencontract in v. 371.Iron Go. 4Briggs

The ato a written afterwardscontractparties agree-may by parol
ment, dis-substitute a that for thedifferent mode from contained therein

of its of of theand the fulfillmentcharge agree-proof parolobligation,
ment will abe defence to the suit the contract. Richardsonon original

450; 410;12 Batchelder,v. N.v. 4 H.Oooper, RobinsonShep.
Scammon, 360; Arnold,v. 7 H. Met.N. v. 3Wiggin Gummings

486, cited; 569;and cases Putnam, N. H. v.v. 19 BoxoGummings
Treadwell, ;441;3 Perkins,Fairf. 9 Pick. 298 Rich-Munroe v.
ardson v. 13 Pick. 446.Hooper,

The rule is the same if the contract is under seal. v. Ilcir-Baltimore
sen, 330; 48;14 Gross,Johns. Dearborns. 7 v.Cow. Fleming
Gilbert, 3 Johns. 528.

Bellows, J. The is,first true construction ofwhat is thequestion
defendants’ to asover of the wood and timberpromise thepay proceeds
fast as the same should sold it af-be ? Is theand forpaid proceedsnet
ter the cost of thededucting and or is it grosscutting, selling,hauling,

withoutproceeds such deduction?
It that theappears that defendantson his covenantedplaintiff part

cut, amight and and cer-carry away of all the wood timber ondispose
lot land,tain of the of thetoprovided they overpaid plaintiff proceeds

same as fast as sold and for and defend-withpaid approval;plaintiff’s
ants to §6000,overagreed such and in-pay the amount oftoproceeds
terest 19,annually, from Oct. was aThe transaction1863. apparently
sale theby to the lot of and timberdefendants of a woodplaintiff large

land, it,a certain of sellstanding lot with to cut andupon permission
received,the ofpaying it to as to theproceeds fast asthe plaintiff

;ofamount §6000 and it thatthewas evidently by partiescontemplated
defendants would cut and and timber to market and sellthe woodcarry
it. true,it isThey it,sell while stand-might, with approval,plaintiff’s

land,the anding upon the smn to bethen the received would beprice
; but inpaid to which the usedascertain the sense inendeavoring parties

the term it is fair the"proceeds,” to that theassume contemplatedparties
of thecutting wood and timber and a sale in market.

That case, isthe the and timber”being the of woodterm "proceeds
sales,broad to include the and unless controlledamount ofenough gross

the the wholeby intention be fromapparent of the to collectedparties
instrument, we think itthis would the true althoughbe interpretation,

bemust admitted that the or fromterms not so free ambig-are explicit
as to removeuity from the all to thatmind doubt as interpretation.

beenHad the however,it to therequireof thepurpose, paymentparties
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of the thenet timber afteronly of the wood andproceeds deducting
of havemarket,cost it to most toit would been naturalhavegetting

terms,used some itsuch and the of them leaves fairlywantqualifying
intended,to the inference that no such wasopen qualification especially

proceedsa salewhen in market was a theand ofcontemplated, payment
the wood and timberwhen was sold and agreed upon.paid for

to re-isIt that it beurged defendants’ counsel wouldby oppressive
them to withoutthe of and timberthe woodquire pay gross proceeds

suchfor of thethe and thereforeretaining anything expenses operation,
thatbe,a construction to it it truebe if and is veryavoidedought may

itthe circumstances of asthe defendants be such to make verymight
contract;to enter thisinto such a that was ininjudicious how particu-

know,know, islar case we neither whatcan thenor only inquiry being
the fair construction of the con-the the face ofused.language Upon

there istract in this view of defendants’unreasonable stipula-nothing
tions. had and wereThey and timber of thethe woodbought plaintiff,

him a it; in theirto sum for and we see unreasonablepay large nothing
to tohim timberthe first the wood andpay ofagreeing gross proceeds

$6000,amount it tothe of takeif could command the tomeansthey
market, themore than to to him a ofany to advance pricepartagree

Indeed,before im-of the and timber. easilywood we cancutting any
there be some aembarrassments of serious natureagine arisingmight

aof theout contract to after ex-the net deductingpay only proceeds
such as including,the amount of thosepenses, expenses,determining

the lumber, ofcost of necessitytheperhaps, involvingmanufacturing
accounts, debts,careful bad for makinglosses from commissionskeeping

sales, and like; and, bebesides,the to thethe mightplaintiffpayments
been re-until all hadthe the entire quantitypostponed expenses upon

thisembursed. the defendants’ counseltaken thebyUpon grounds
so, a man wouldand it thatwould .be bewellmight supposed prudent

tohesitate enter an such difficulties.into involvingarrangement
the the saleshand,other ofOn the of the gross proceedspayment

embarrassments,be and would naturallyattended with nowould such
means ofandrecommended to the as the most efficientbe simpleparties

the re-$6000the and thewhen was paidplaintiff’s security,preserving
of the from incumbrance.mainder wood and timber would be free

in the519,1 wasal.,In v. & Exch. theCaine plaintiffHorsfall
the Africaninof the as anddefendants captain supercargoemployment

trade, letterand of defendants’the thewas constructionquestion upon
cwt.the in are perto commissions £6plaintiff, "yourwinch they say,

usualthenet afterthe of deductingon homewardproceeds your cargo,
thefromassociation,as tonthe onAfrican £4 percharges arranged by

15s whenof andsales the the quay,oil when taken from £4gross
warehoused; decidedoil.” wasno Itallowed on wateredcommissions

act­the summeansthe term "netthat in mercantile languageproceeds”
wasthedeductions, that commissionreceived after andallually making

debts asbadafteron the sums realizedonly deductingactuallypayable
wasstressmuchas other this conclusionwell Incharges. reaching

it; court,the"net,” indeed, turnedthe casethe uponworduponplaced
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was,as it besome a commission should notdoubts whetherentertaining
allowed on the whole without deduction for bad debts.

In the us,case before there is to the termor restrictqualifynothing
cutand as it is be"proceeds,” evident that the wood and timber towere

market,and for,taken to and when the tosold and be paidpaid proceeds
to the are the that to theplaintiff, we of he was entitled wholeopinion
without todeductions for andcost of takingcutting, manufacturing,
market.

Richardson,haveWe examined the case of the Iron Co. v.Briggs
371,4 Allen andcited for a thedefendants. That was sale of wood

timber on $3000,the lotGove for at the time$500of which was paid
note,an vendee,endorsed and it wasby the rest the notes the andofby

in substance that the orstipulated should not woodvendee remove any
timber from lot $500,the the of but all andvalue that woodbeyond

sotimber cut that thebeyond amount should remain the ofproperty
vendor until for.paid

In $500,substance it was an re-hethatagreement paid mighthaving
more,move wood amount, for,and timber that al-to but no until paid

it is to be inferred that he at to cut Thethough was more.liberty pur-
was to allowpose, the to take the wood andobviously, vendee away

it,timber so fast as he for and there is show that thetopaid nothing
sold, is,value was to be estimated otherwise than as it was thatwhen
us,In this it from andstanding. differs the case before doesrespect,

not it.govern
is,The the of a subse-question whether evidence offeredremaining

quent theparol to effect that was to receive theagreement plaintiff pro-
ofceeds the wood and haul-timber after the cost ofdeducting cutting,

it,and to haveing been received.loading ought
itthis will be the wasremembered that contract underUpon point

seal; that as thenow construed defendants covenanted to topay plain-
tiff' timber,the of the and the waswood and that offergross proceeds
to a that bethere shouldprove subsequent onlyparol agreement paid
the net after theproceeds, expenses.deducting

a the is thatIn to doctrine well establishedrespect specialty, general
such a contract can be or modified ofan instrumentonly bydischarged
as a nature. Unum dissolvi eohigh que ligamine quo ligatumquod

cited;683, 5,Maxims,est. Broome’s sec. and note and casesLegal
425;Harrison,Wadham, 619;1 T. R.v. East. Roe v. 2Head ­

428; 341,Wash,v. 1 Taunt. Cocks v. 9Waghorne, Bingh.Kayes ­
the beholds that effect of an under seal cannotwhich legal agreement
averment; and so is B. &altered v. 5by parol Davrey Prendergrass,

187, it a suitwhere was held to be no defence to on a bondAd. against
the area that time was to the Much samesurety given principal.

522,Ellis,1 N. andv. Adol. & v.Hardin S. RippinghallClifton,
742; 2 Wils.5 B. & Ad. 376.v.Rogers Payne,Lloyd,

there and themTo this are some amonggeneral principle exceptions,
these; that, breach, thea an and satisfaction ofafter accord damages,

that accord andit is heldbeby parol, may althoughpleaded;though
horne, 1v.before breach cannot be Wag­satisfaction Kayespleaded.
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hasSo, a covenant beenTaunt. the of pre­428. where performance
hascovenantee, ofcondition forfeiturevented the act of the aorby

;13, 2,Tit. ch. sec. 25been waived him. 1 Greenl. Cruiseby Dig.
theheld thatBullard, has also beenLeather v. 8 And it545.Gray
inandtime of be extended by parol,mayperformance subsequently

; Evid.some the also see 3cases of Cowan’s Phillipsplace performance
21148, collected;and and v.cases Mill Dam Co. Hovey,Foundry

Pick. 417.
theit isAs to the a oftenof condition put uponbywaiving parol,
has; timeof a the offorfeiture and whereground saving performance

it, thebeen covenanteeextended and the covenanter has acted upon
broken,to for it wouldbe to claim that the contract wasought estopped

indeed,stand,be a fraud for him make claim. It would uponto such
much his conveniencethe same as if had for own pre-he himselfground

wherevented a contractat the The case ofperformance day. building
time, mutualthe mode areand even the of changed byperformance,

consent, ofillustrationsand those furnishactedchanges upon, ample
these views.

thefind, inhowever,We involvedno cases that sustain the principle
; thein us thedefendants’ offer of the case on contrary,beforeproof

authorities, them, it.as we areunderstand strongly against
Case, 436,In down:doctrine is thus laidBlake’s 6 theCo. Rep.

a to money,Where a aaccrues deed in as covenantduty payby certainty,
a must be bythe be in theduty dischargealthough merely personalty,

; ordeed,deed but abut where the wrongno certain accrues byduty
deed, recoverdefault action tothe anwithsubsequent, together gives

default, ac-orwhich are the for suchindamages wrongonly personalty,
incord heldwith a such wassatisfaction is and plea goodgood plea,

covenant for not repairing.
in aIn 729,2 there a covenantWest v. M. & wasG.Blakeway,

term, andto thelease all made the tenantyield erections duringup by
it was held that the the of acovenant was broken removalby green­

landlord, andhouse built with the histhe the assent of agree­tenantby
caseThement that at of the term.the tenant remove it the endmight
waswas a an actconsidered,much and from case wheredistinguished

his cov­done the lessor the fromby which lesseeprevented performing
beenenant. bonds haveThe court that cases where conditions insay

waived, notthe the do ap­or act <ofby obligee,performance prevented
; onlya bethat here is under seal which couldcovenantply discharged

nature; toan here isthat theinstrument as a butby attemptof high
foran actionset an answer toinup executory by parol,agreement

term; and Bosan­breach of a at the of thecovenant committed end
this,J., thanis fullythat rule law more establishedsays, no ofquet,

a This decisionthat contract cannot be waivedunder seal by parol.
1841, 1845,in case v. Glad­was and it in is the of Mustonfollowing

win, and6 to "insure953,A. & E. where the lessee covenanted keep
lessor,the withnames himself andinsured” the in the ofjointbuildings

covenant, the lessee insureda the andfor for breach ofproviso re-entry
to italone,his it to assentedin own name but the lesssor whoshowed



June, 328McMURPHY v. GARLAND.1867.]

satisfied, rent;and was theto the afterwards lessor’sreceivecontinuing
the that this was aejectment, continuingand court heldassigns brought

covenant, and the of andassent the lessor would not bind the assignee,
that the waiver timeof rent thewould notby acceptance beyondoperate

covenant,to it awhich was aand thisup accepted; continuingbeing
breach entitled -Thethe lessor the to re-enter.subsequent of plaintiff

harsh,court that this must assay unusuallybe consideredejectment
and it is thefor to to enforcecourt lend itselfimpossible any willingly

; but the of in-court that has to theproceeding no case lengthsay gone
tothat a breach of a licensetimating covenant can be justified by parol

This,break it. establishedsay, would be to confound wellthey legal
principles.

In the 30,case of toit heldBarnard v. 11 wasWend.Darling,
have been settled once that a be bysealed contract could not discharged

but that it isparol, not now clear.entirely
In v. 71,Delacroix this13 Wend. the on subjectcasesBulkeley,

are J.,reviewed that thereC. and tiie conclusion reachedby Savage,
has been no re­innovation the lawestablished and thatupon principles,
mains as it existed,has cannotthat a contractalways sealed executory
be released or acontract, afterrescinded a but thatby parol executory
breach, a of action be a con­right or released newwaivedmay parolby
tract in relation to exe­the same or validsubject-matter, by any parol
cuted contract.

In this store,case there was a it inof a a tolease and covenant put
rebuild,order and and toafterwards the lessor found it betterrepair,

which he did with assent,the lessee’s as to fittinghe making suggestions
it and have;of heup it as store but afterwardsspeaking the he was to

lessor,refused to execute covenants,his was theand sued on them by
but it wuisheld that evidence this not admissible.of assent wasparol

In 105, notes,Ch. on Con. sec. and it is laid that a subsequentdown
parol toagreement or notwith a sealed iscontractvary good,dispense
and such is Dole,to be 11 Vt. 549.the law in v.supposed Lawrence
In "That,Broome’s in orderMaxims the law :Legal is summed thusup
to relieve a anliable on a there must be eitherparty agree­specialty,

seal,ment under or an accord asand satisfaction to damages.”
a careful of thecases, areUpon consideration of the weadjudged

that the author-opinion evidence in was Thequestion rejected.rightly
ities are numerous, case, theand some inhave been cited this to point
that a written contract varied a parolbe or alteredmay subsequentby
contract, abut seal,these are cases and thereforeof contracts not under
subsequent anyverbal findcontract do notis of the same nature. We

one, un-case of aadjudged that the sealedcharacter where contract was
less it comes within some of the indicated.beforeexceptions

In the andus,case woodbefore the avails ofthe covenant was to pay
timber sold con-from a land, executorycertain and was anlot of this

;tract the executoryoffer of defendants to a parolwas show subsequent
contract to cutting,such ofpay afterproceeds, only expensesdeducting

to authori-market think theand andtaking this weselling, upon point
ties cited are decisive the defendants.against

discharged.Case


