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Nelson v. Ladd.

In an action for deceit in the be from incum-affirmingsale of in it to freeproperty,
sum,brance when the seller knew it for the defendant was de-largewas amortgaged

;faulted itand was held that the without further certi-proof,judge might properly,
- malicious, 10, 200,thefy act to be and of ch. of themeaningwilful within the sec.

llevised Statutes.

was,Case. The tenthsubstance of the that on the daydeclaration
December, 1866,of the defendant the to hisinduced exchangeplaintiff

horse,$75,mare $200valued at and defendant’sgray defendant forpay
harness and saidandbybuggy wagon, falsely fraudulently representing
horse, own,harness alland to his free and clear frombebuggy wagon
incumbrance, well them be to a made bytoknowing subject mortgage
him to $225,one Rourke to ofsecure of his debt to Rourkepayment
and that $225was to saidplaintiff tocompelled discharge- mortgage.pay

The defendant was arrested the and committed to wherewrit jailupon
he still remains. term,At this the first andWoodward Wellington ap-

continued;for defendant. Plaintiffpeared to have the caseproposed
defendant objected and desired that the of at thiscase bemight disposed
term, in order that he be as soonreleased from asjailmight possible.
It defaulted,was that if defendant should thebe courtsuggested might
assess and render at term.damages this Defendant becamejudgment
defaulted, and the court the clerk commissioner to assess dam-appointed

The $239.24,commissionerages. assessed in the sum of anddamages
was rendered forjudgment for that sum. Theplaintiff plaintiff request-

ed the to facts,commissioner to asthe court the of anreport grounds
Stats,a 200,for certificate on the ch.application execution under Rev.

sec. 10.
The commissioner the facts: That defendantreported following

Massachusetts, Rutland,in Yt.,took it tomortgaged and soldproperty
it to own,itplaintiff, to him that was his free and clearrepresenting

incumbrance,from or other claim. theThis withoutwas orknowledge
consent of the the was defrauded and thetomortgagee; plaintiff damaged
amount of the Theexecution. action is theon caseplaintiff’s trespass
to recover thus sustained. The defendant called to ac-damages being

transaction, names,count for this called the hard he hadsayingplaintiff
him,cheated and the transaction off.in was to him Hisquestion pay

conduct such to anwas as show intention to defraud.
At the of defendant’s counsel the commissioner furtherrequest says

that "the referred theconversation to in the letter above[containing
arrest,was his and themade the defendant after made tobystatement]

officers inwho had him custody.”
What follows the words is"cheated him” the above[in statement]

the of thatdeduction commissioner—from the fact defendant became de-
fault and failed to the that defendantdefend against plaintiff’s charge,

aforesaid,means of his false and has de-fraudulent"by representations
thatand the said fact thereceived defrauded the wasplaintiff,” —from

defendant,that in in an-no commissioner hear thenrequest should jail,
itself, ato that theswer evidence evidence partsustaining charge, —from



[Cheshire,v. LADD.NELSON344

himcheatedwithwas that defendant havingof which charged plaintiff
forathat his cheat was compensation plain-usedand implyinglanguage

which, nottrue, he didcheat, if defendant’s were probablytiff’s charge
commissioner under-Thein his last transaction with plaintiff.forget

and madeto be for assessment of merely,his commission damagesstood
on that in form.his pointreport

:thereupon the executiononmade the certificateThe court following

STATE OF NEW HAMPSHIRE.
Cheshire, ss.

incase, factsof in and theIn consideration the record this appearing
annexed, cause of inI that the actionheretothe hereby certifypapers

Thisact of the defendant.this case arose from the wilful and malicious
court habeas cor-order is made to the of the wholesubject uponopinion

Doe,case Chas.or reserved.pus
court,Term of said 1867.at theJusticePresiding April

facts,the additionalThe commissioner followingsubsequently reported
;the of this thatto wit: That cause of action arose out State bothplain-

State; that thetiff and defendant live out of the mortgagedproperty
; wasState, that theof the to in Massachusettswas out wit: mortgage

Massachusetts, the in Ver-¿wasin that sale of samebetween theparties
transact-mont, that action was done orto the cause ofnothing relating

State; and arrested this and remedyin the writ was soughtbrought
here; counsel.made stated at of defendant’srequest

discretion,law, fact,of and ofThe court reserved all ofquestions
:the questionsarising upon following

?the1. Should the certificate been made on executionhave
made, orIf it it rescinded in2. should not have can be anybeen

the in vacationannulled the courtor wholeway by bypresiding justice
?or in term

Faulkner,& forWheeler plaintiff.

The run-defendant held in under an executionrightfully prisonbeing
his abe,the certifi-seems to whetherning against body, only question

thatcate the cause of and act ofaction arose from the wilful malicious
defendant, it, of de-the was and the decision thisproperly uponplaced

¿rae.the of the wasdecision the whether certificatepends upon question,
The act in as isword the has no limited ascribedstatute such meaning

"action,”counsel;to it the isdefendant’s it to the wordby equivalent
"conduct,” words,or and consist as well either orof writtenmay spok-

en, as of deeds.
wilful;"act,” "action,”This thator of the"conduct” defendant was

is, intentional,it was and the of inadver-not consequencedesigned,
was, malicious,also,2tence. Bouvier’s Law Diet. It inasmuch652.

as amotives,the defendant with bad didand intentionallyunlawful
to 2the Bouvier 98.wrong plaintiff.

did,the not,Whether commissioner or did the strictexceed require-
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defendant,immaterial,is inasmuch as thecommission byhisofments
default, had andthat he theinjuredconfessed wilfully maliciouslyhis

plaintiff.
the commissionerof facts was confessedvirtuallyThe state foundjby

the default.by
thewithin which cause of action arose.jurisdictionis immaterialIt

this,in and the statute makes notried distinction be-wasIt properly
within, without,and the of thislimits State.cases arisingtween

is not of the benefit of the debtor’sdefendant oath.deprivedThe poor
it,of him takethe to and the timeofThe question propriety permitting
it,takeunder which he be to are referredand conditions may permitted

tribunal, has towhich more time examine into theto another circum-
under the sustained was committed.stances which wrong

for& defendant.Wellington,Woodward

The been tocommissioner assess and noth-having appointed damages
more, his is,concluded duties when that was done. The recording

that beis ordered Edward Farrar"It commissioner to assessappointed
notice,”tosaid commissionerthe &c. thedamages, Soplaintiff’s give

had no from hiscommissioner to facts onpower, appointment, report
an ato for certificate onwhich the execution. Heground application

had no to deductions,conclusions or for thecertainly authority report
directs, other that thestatute court or in aamong things, justices proper

and before whom the cause is shall makecase tried the certificate. The
was not tried before thecause and he makes thejustice,presiding yet

Stats, 200,ch.certificate. Rev. sec. 10.
us that it is inIt seems to not the of the commissioner to doprovince

for he was notthat which and his of facts and hisappointed, opinion
on the samedeductions rest as thewouldground of in aopinion jurors

an action iscase before whom tried as to whether the act was wilful and
Wilson,not.malicious or Vide Robinson v. 22 Vt. 35.

which are asWords untrue of ofspoken titlerepresentations proper-
constitute in acannot themselves "wilful and malicious act.”ty The

"act,” its from theword Latin wordderiving signification "ago,” implies
us,force, such, seems to theand it does statute contemplate.

learn,far State,The as as we can in this does not apractice, furnish
a on in afor certificate an execution suit of this character.precedent

does, it is difficult tell aIf it to where linecertainly can be drawn.
theIt is that commissioner had any toobjected draw the con-right

clusion and that "cheatedwords "and thereport transac-(after him,”)
tion in was to him off. His conductquestion was such topay as show

conclusion,an intention defraud.” Theto reasons for the as stated by
commissioner, are both and absurd. We thinkunjust that the case of

Wilson,Robinson v. holds that no such inference can(cited above,)
drawn frombe facts stated. The used defendant afterlanguage by long

the transaction in arrest,and when under seems to us toquestion, be
weak evidence on to hold inwhich the defendant Itvery jail. appears

so:
VOL. XLVII. 23
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most,is,1. it at of a character.veryBecause trifling
it is orwhether true not that it a2. Because it does not wasappear

cheat.set-off to plaintiff’s
if it is not that defendant a3. Because it was true had suchproved

in the transaction.at the time offact view
that wasThe facts in the not show what done was maliciouscase do

an and maliciousTo render action wilful moreand somethingwilful.
inis than fraud trade.required

in State,aroseThe case finds that the cause of action another between
us that statuteanother It seems to should not beof State. ourparties

on isto to causes. The statute this moreconstrued extend such subject
a than a civil and to extendin the nature of notremedy,penalty ought

have nowhich the courts of this criminalto over State jurisdic-doings
tion.

law,does as a matter of it is theIf this distinction not trulyprevail
of a to the defendant the benefit of theexercise wise discretion allow

oath, and if to suffer such as thedebtor’s lawspoor guilty punishment
orof Massachusetts forprovide wrongfully selling mortgaged property,

falselaws of Vermont for underobtainingthe pretences.provide goods
377, an anIn a case in 13 the Court rescinded order onVt. Supreme

ofthe of statuteexecution where the certificate did not follow words the
case, theIn the order is made tothat this subjectState. certainly,
court, that court had a re-of the whole and it would seem theopinion

to fullthe extent of the reservation.served power

Bellows, ofThe us the constructionbefore involvesquestionJ.
Statutes,10, 200, thethe that "ifch. of Revised whichsec. provides

case, hason theof in action of orcause action any trespasstrespass,
defendant, theor of thearisen from the wilful and malicious act neglect

tried,is shall cause a certificateor before whom the actioncourt justice
action,in suchexecution issuedthereof to be made on the back of the

bond as innot be onand the defendant shall discharged giving provided
the chapter.”preceding

theis that this case does not come withinIt the defendanturged, by
law, acts with forceof this thatthe accompaniedprovisions groundupon

it. ofso understand Actionsare But do notweonly contemplated.
included, as are also injuries arisingon the case aretrespass expressly

malicious. The question,mere if it and onlyfrom be wilfulneglect,
theis, the totherefore, act thewhether the of defendant causing injury

and malicious.was wilfulplaintiff
is, and fraudulentlyThe of the that rep-substance by falselycharge

de-horse, to toa belongcertain harness and wagon,buggyresenting
the tofendant, incumbrance, he buyfree from inducedany plaintiff

to bethem, them- underthe in fact well knew mortgagewhen defendant
$225, which towasplaintiff pay.for obliged

truth ofthe allegations,the default the defendant confessedBy .these
the certificateinthink the court makingwe would be justifiedand fully

deceit, ofa falseThe for affirmationthat forwaschargeground.upon
himself, incumbered.he it was heavilvclear title ina when knew
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an act well be as both and malicious. HeSuch wilfulmay regarded
false,toknew his statement be and his must have been to de-purpose

and defraud the It was toceive plaintiff. equivalent obtaining money
false and in this it anState would be indictable offence.by pretences,

have, therefore, in that the actno wasWe maliciousdifficulty holding
cases;902,within the of the law. 4 Starkie’s Evid. andmeaning

558;Weldon, 453,v. 3 Cush. 2 Greenl. Evid. sec.Commonwealth
cited;and cases N. H.State v. 44 392.Avery,

State;also,It is that the incause of action arose another buturged,
as this thein our statute concerns it is ma-notprovision merely remedy,
terial arose, far, least,where the atcause of action asso thisrespects
question.

views,,these hold that thewe certificateUpon was made.properly

Alonzo Ballou v. Jeremiah Hale.

invalid,A of land by ispartition parol the linenotwithstanding division was marked
and monuments set a it,and several inup, occupation accordance for severalwith
years.

So such several for a thanoccupation period less twenty will not be theyears, proof of
common,assent one other,of tenant in a byto theconveyance of one of the parcels

out,so marked and which was him for hisassigned to share.
Such a conveyance, it can havealthough no effect theupon of the otherrights tenant

in to therespect partition, granteewill entitle to stand in the ofplace the ingrantor
respect the ofpossessionto and that of theprofits parcel common land.

Trover cannot he other,maintained one tenant inby common theagainst for alltaking
the andcrops the whole frommerely withholding him.

trover,This was to therecover ofvalue two tons of orbrought hay,
cut and carried andgrass, converted defendant hisaway, to use inby

$7;1863, each ton aworth also for likeAugust, ofbeing quantity
taken and toplaintiffs hay, converted defendant’s use in Au-wrongfully

of each fourof thegust years preceding .1863.
This action triedwas the court the issue.by upon general

show,The oneMillen,in theevidence case tended to that under whom
title,the hold their owned certain lands called of theparties Markpart

inMeadows and his death one half ofSwanzey, undivided theupon
same were owned one Beebe Ballou and thepremises other undividedby
half andby Bucklin his wife Arethusa. It is admitted thatGeorge

owner,is the and forplaintiff been, of Beebeseveral has Bal-years past
December, 1851,lou’s share—and that in Bucklin and wife con-George

bounds,and ofveyed by metes and one saidhalfwarranty,by premi-
ses, share,or his wife’s to the defendant. Geo. Bucklin’s wife thewas

1846,and heir of Inat law Millen. said Ballou anddaughter Beebe
wife,Bucklin and tenants in 17common of about 1-2 ofbeing (acres)


