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interest,nute, theoretic and aremote fromarising possible participation
town, State,in either to the or does dis-notpenalties, payable county

interested,one as areactingfrom when all so who canqualify judge,
act, and when the law would remain unexecuted without it.”

anJustice additional reason aShaw shouldgives why justiceChief
cases,thisact in class of that when con-wasremarking, jurisdiction
courts,on and aferred of with fulljustices onmagistrates, knowledge

athe of the that minute ininterest must exist suchpart legislature, jus-
ittices and was force of thisintended statute to confermagistrates, by

such the interest. Alljurisdiction, arenotwithstanding existing judges
thus in whichinterested enure to the commonwealth.minutely penalties,

sustained,If such to them could be allobjection such laws would re­
504;Tuttle,main 12unexecuted. v. Cush. Com. v. Barding,Com.

;12 McLane,Cush. 507­ v. 4 427.Com. Gray
reportsThe cases defendant’s counsel- in ourby arequoted prosecu-

tions, where the who in the case,trial of the re-magistrate, presided
course,sided in the interested town. Of the law of notwouldnecessity

cases,to that class itof because would be toapply obtaineasy a.disin-
terested from some in thetown not interested inmagistrate vicinity, the
result.

the interest in who here,the officiatedViewing asmagistrate, being
and that obviated,it could not well have beenslight, we overrule the

taken to the theofexception jurisdiction magistrate.
dismissed on the firstComplaint exception.

Liquor,v. of & &State Barrels Pecker als. Claimants.

1855,for the forfeiture ofcomplaint liquors,When a under the law of is enteredduly
court,in personand the noticesproper given, any said in-claiming liquors may come

theto court and be made a toparty proceeding.
costs,In maysuch court such claimants tocases the for as the termsgive securityorder

of admitted asbeing parties.
admitted,Upon thus the theirbeing claimants should file in a ofwilting statement

claim, claim,each thestatingclaimant the nature extent his so thatseparate and of
same may be made a matter of record.

Each claimant should file in alle-denyalso his should not thewriting plea, onlywhich
forfeited,viz.,in complaint,the thegations liquorsthat are but should also tender

himself,an liquorsissue of title to the in that that andmayso the State facttraverse
try that thequestion by jury.

The can-officer said must hold the same till the lieseizing liquors final order of court.
for,to receiptednot allow them be or nor can theyasappraised property,perishable

be taken him replevin.from by
indictment, is anot a andis criminal cannot be commenced butproceeding, byThis

rem, thein for ”as forfeitedproceeding against liquors, property,their condemnation
theand the is in natureof acomplaint libel.
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causes. Claimants mayin the trial of civilissues be tried the rulesby appliedThe will
amended,and issues joinedClaims beattorney. pleadings mayandappear plead by

rendered,and as in other civil causes.verdicts

filed, of theand orderAt a term this was bycomplaintprevious
andcourt, madestatute, in casesnotice had been under the suchgiven

&c., the ownersso thatof the seizure of the aforesaid liquor,provided,
into to heard.or claimants thereof come court bemight

Concord, incourt, Pecker, theAnd here Robert E. ofnow inappear
Brick-Merrimack, and andof of GilmanState Newcounty Hampshire,

Suffolk, andBoston, ofett and R. in theWilliam of countyPaige,
businessMassachusetts, inofCommonwealth jointly engagedpartners

Boston, in whichat said and and the barrelsclaim the same liquors,
contained,are as their and that were lawfully pos-they theyproperty,

officer, is setasthe the thesessed of same at time were seized bythey
Ben-Benton &forth in the theirnotice of such seizure. By attorneys,

ton.
solicitor,The the aforesaidState,in moves tobehalf of the reject

&c.,claim,and as and informal.insufficientplea, being
als., ofAnd the & barrels liquor,said Pecker as claimants of said

and the bar-court,come into the saidand court that therequest liquors,
at-them,rels in same manner asbe the propertycontaining appraised

the samewrit,tached the to takeon and that the claimants be allowed
theinto their own a bond to ap-sufficient payfilingpossession, upon
are ad-thereon, thethe same costs in case samevalue of andpraised

to be forfeited.judged
The also a commissionersaid claimants the tocourtrequest appoint
take &c.to in this case. their attorneys,depositions By
The State to these requestsobjects being granted.

case, and theAll of law the uponquestions arising upon foregoing
the full bench.reserved forwhole were consideration byproceedings,

Solicitor, Ladd, for& State.Say,

Benton,Benton & for claimants.

Sargent, this a made before aIn case wasJ. complaint magistrate
warrant, aa to in certain dwell-who issued his search be madeordering

in certain thereintherein described the for liquorsday-time,ing-house,
andcertain aThe had made search and found barrelsofficerspecified.

return, all theliquor,of he in his ofwhich describeskeg particularly
saidof$224.of And the assumed jurisdictionvalue magistrate having

thereof,warrant, itthe and adjudgedand and return beingcomplaint
are containedthe of the in which theythat value said and vesselsliquors

$224,$13.33, wit, made anabove the ofis of to of the valuevalue
com-Evans, forth m theorder of notice setSamuel G. whoupon was

trial term ofas the to at nextowner of said theplaint liquors, appear,
claim saidthereCourt,the that he then andJudicialSupreme might
be forfeit-notand the same shouldvessels and causeshowliquors, why
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ed, Evans,which order was with said notice on saidcomplied by serving
and a theof same on the said li-whereposting up copy dwelling-house

found, court;were fifteen before said andthe of atquors days sitting
continued, asaid court the cause was farther and farther notice was or-

Evans,dered allto said and other interest in saidanypersons claiming
same,or the vessels the to at theliquors, next termcontaining appear

court,saidof and show cause said and vessels should not bewhy liquors
forfeited; and said notice was and in theduly seasonably Coospublished

at Lancaster. saidAt term theseRepublican claimantsadjourned ap-
toand ask be admitted as and the stated in thepear parties, proceedings

case were had.
We see no reason these are not in towhy formproceedings proper

10th,the court of the case thejurisdiction under 11th andgive 15th
1855, entitled,of ofsections the law "An act for the ofsuppression

and we see no reason the notices have not beenintemperance,” suffi-why
cient under that statute to bind all parties.

The first is to theobjection admission of these asclaimants toparties
the Therecord. statute that "at the time andprovides (sec. 12.) place

notice,the or anappointed by any interest inperson persons claiming
seized,the thereof,and orvesselsliquors and makeany maypart appear

their claims and the ox court shall arespectively, record ofjustice keep
claims,his or their and and he or shall' be admitted asappearance they

trial,or andon the issues beparty parties may And whetherjoined.
not,shall enter claim orany theany justice or court shall there-person

to hear and determine theupon of saidproceed try, com-allegations
and saidwhether and orplaint, liquor vessels thereof be for-any part

feited,” &c.
The latter 12thof the section that if shallprovides onepart any ap-

vessels, &c.,as claimant for the whole or a of thesepear part liquors,
him,and be rendered he shall thejudgment whole or suchagainst pay

share of the shall be court,costs asequitable the orjusticeadjudged by
costs,and allfor such execution shall issue ortheagainst party parties,

same, forthwith,liable for the and if not defendant therein namedpaid
shall tobe committed and not be until he suchjail, ex-discharged pays

commitment,ecution of or shall have been thirtyand|costs imprisoned
days.

said about theis here claimant’s toNothing’ being required give any
costs,for admitted as aon but cannot doubtsecurity webeing party,

that ofthis is a matter within the discretion the court. The claimant
State, andreside out of the have no thismay withinmay property ju-

risdiction, him,case, if anin which execution were recovered itagainst
collected,could not be and he could not be law con-as theimprisoned

acosts,The court for as terms ofmay thetemplates. require security
claimant’s as inadmitted a and all casesany justicewherebeing party,

it.requires
affidavit,It anis claimed the that the claimant should fileStateby

court,title,forth his the that andso as to hissatisfysetting appearance
claim is made in do not think that was intend-faith. But we thisgood

trial,to anded be since there must be a whether anyrequired, hearing
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ofnot, hold that this factand also because prop-,or weclaimant appears
canso that issuealso be in thein the claimant must alleged plea,erty

nothereon, hold that affi-the thereforeif State desires. Webe joined
the claimant isof in required.davit property

tobe allowedthat the claimant should notis also appearIt objected
behe in This willbut that must questionappear person.by attorney,

in the case.in with another that is raisedconnectionconsidered
the insufficient. But wethat claim as stated isis alsoIt objected

hethe claimantform is Whennecessary.think no appearsparticular
or courtin that thestate his claim so justicemake or writing,should

claim,of his as thea not his but ofmake record onlymay appearance
First, thereThis for reasons.is variousnecessarystatute requires.

claimants, each a and distinct por-be several separateclaimingmight
dis-each should beand the extent claim ofthe of thetion of property,

record, be read-in the end it couldand entered of so thatstatedtinctly
held or not. The natureeach one all that he claimedseen whetherily

owner,stated, orclaim be soleof the should whether as general .and
or the claimed.he had some in the wholewhether special property part

and madethe be statedand extent of claim of each shouldThe nature
of the claim isthis the and extentmatter of record. In case nature

stated, viz., all theclaimant is the ofthat the absolute owner property
return, in thesearchingin as himthe'officer’s found prem-described by

claim-The is and theunder the search warrant. claim well enough,ises
be admitted asants may properly parties.

there, should file hisadmitted as a the claimantAfter being party
so thatin his he should his title to hisand re-assertplea property,plea,

that is onetraversed and an issue on that becauseit can be joined point,
settled, courtfor the areof the which is to be tried andrequiredpoints

order, their claimsto an when the claimants succeed in establishingmake
forfeited, to thethe are not declared that be deliveredand theyliquors

the 13.entitled to receive same. Sectionpersons
of include an ofHence the the titleallegationhaving pleainqDortance

more claimantsthere be or forin the claimant. But also two themay
decide, made,theThe court could not when claims weresame liquor.

;the more claimants had the true title must allof two or betheywhich
as and in order that the court make its order foradmitted mightparties,

same,to to the theof the the entitledthe delivery liquors person jury
not, not,whether the forfeited or but ifmust settle areonly liquorsnot

to it of the several claimants for the same article.then whom belongs
The in this case is insufficient. It aboutclearly saysplea nothing

forfeited;title, thatand tenders the issue the are not but itliquorsonly
state fact that notnot state or relied on to .show aretheydoes why, any

which issue can be But we no thatso forfeited have doubtjoined.upon
motion,on so to be madethis be amended as sufficient.mayplea

better,the for want of a answer thefollowing,Perhaps might purpose
court, term, cause,the the andof a : After the thecounty,plea stating

B.,thethen "And said A. the claimant in said cause men-proceed:
tioned, court, andhis claim in said been admitted as afiled partyhaving

behalf,trial, in that no of said inat the for this says, part liquorsplea
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mentioned,said officer’sreturn or the vessels in which the same were
contained, forfeited, forfeited,became shouldor be to be be-adjudged
cause, he that no of said atliquors were the time when the saidsays, part

made,was with intent to sell thekept any samecomplaint by person
law,within this ofin violation and of this heState himselfputs upon

the country.
(Signed.)

behalf, court,And for infurther this leave of the said A. B.byplea
that at, &c.,at the time thesays when said was madecomplaint (all

the seized on said warrant and mentioned in theliquors officer’sreturn
and the vessels in which the same containedwere were thethereon,)

B.,of he, B.,the said theA. and that said A. wasproperty then and
there of iflawfully the same as his own andpossessed proper goods
chattels, and this he is to wherefore he saidverify; courtpraysread}''
to order the same,officer the same in to deliver the andhaving custody,
all same, B.,the to the A.said as the entitled to re-lawfullyperson
ceive the same.”

(Signed.)
The first be a ofwould sort issue which beplea general joinedmight

State,theby State,and the affirmative of that issue would be on the
it be,where should and the would have the and theState close.opening

Stone, then,44Probate v. N. 593. The ifJudge H. State mayof
chooses,it claimant,traverse the of in the and anallegation property

issue in that be and on thatmay joinedraised the affirma-way question,
tive of claimants, be;which onwould be itthe where should and after
verdict, made,the orders be andcould costs in casesallowedproper pro-
vided for statute,in the to such and in other casesaccording provisions,
the court will award and the in itscosts discretion. The stat-apportion

;ute in 12sec. for the costs inprovides various cases and other cases
for,arise not thusmight in which the court must theprovided apportion

costs as shall seem just.
The that &c.,the court would theserequest have liquors, appraised,

same,and &c.,allow the to takeclaimants the cannot be Thegranted.
object here is not so much to the value of the tobut takeget property,

which,these the in whichliquors, have beenwayby illegal they kept,
nuisance,have abecome and have them forfeited to thepublic county,

which if are to be ofsaid found suitable use themmay, liquors quality,
in a and for a but if ofare found to bewaylegal proper theypurpose;
unsuitable for or theuse then the of lawanyquality purpose, design
was as an articleto have them todestroyed dangerous community.

491,This in v. 6 it is heldis settled Allen whereGraypoint Staples,
law,under a to the in aresimilar one our that such notliquorsprovision

hands,theto the of while in officer’s nor wouldactionsubject replevin
statute as not be atthey be so liable under our would com-they clearly

statute, 2,2,mon eh. sec. thatlaw. Our Rev. Stats- only provides
&c. Buton mesne be themayattached process,property replevied,

is anact 1855 a different from attach-seizure under this of very thing
for here the in 10 requiresment on mesne law sec. expresslyprocess,

warrant, officer,to heorder the if finds the liquorsthe in hismagistrate
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action thereon.”till finalas the "to the sameset forth in keepcomplaint,
of hisfor, to out possessionto it be orHe is not allow to receipted go

be-writ ofit from him replevin,nor could be taken byupon appraisal,
the iden-the inof the of law havingcause in either these objectways,

forunfitand if foundtical to theforfeited county, destroyedproperty
use,lawful would be defeated.

Stats, of212, 3, in to forfeituressec. personalRev. regardChap.
filed, issue tothat, shallthe is a warrantwhere libelprovidesproperty,

officer, and de-his custodyhim to take said intothe requiring property
of; 5, thatthe same until and then in sec. providestain legally disposed

ofif a claimant the sold par-be by agreementappears, mayproperty
sold,ties, if oror that the same andbe examined perishable expen-may

sold; andsive, andthe same attached be examinedas mayproperty
it, be6 that the may ap-sec. if claimantsprovides propertyrequest

claimant, to be done.and thedelivered to as is herepraised requested
tillthis it thestatute that the officer is toBy propertywill be seen keep

itof, in which mayand various -are theredisposed wayslegally provided
theof, whereas,be thus are considering,in the case welegally disposed
re-thereon, is to beofficer is to the till final action whichliquorskeep

to thetaken,to or deliveredturned the from whence wereplace they
to thesale,claimant not for countywhen or to be forfeitedkept illegal

if thus This must be denied.kept. request
inaare also to take testimonyWe commissioner torequested appoint

trial isthecase. This rulesthe leads us to whatnecessarily inquire by
?to be ? to a case MayIs it tried as a criminal or civilbegoverned

trial,be used on or must attend inwitnesses person?depositions
andrem,This is a thein the of liquorfor condemnationproceeding

; whovessels no or fine is to be the keepspenalty imposed upon person
done,sell, that isthe with intent to Allliquor under this proceeding.

done,thator can be under wheth-this to the question,is settlecomplaint,
vessels, &c.,er the to the coun-shall be condemned as forfeitedliquor,

claimants,or to to the fromshall be delivered the placeor restoredty,
commencedwhence were taken. It is a cannot bethey thatproceeding

isindictment, instanceand the firstwhich is in theby madecomplaint
for, andlibel, 204, Stats.,in the nature of a such as ch. Rev. provides

but isin the anot nature of criminal any person,complaint against
efec.,a their condem-forin rem thesimply proceeding against liquors,

as of suchnation and thisforfeited court can have jurisdictionproperty,
a fromcase it comeswhen from the eitheronly bymagistrate, appeal

decision, $13.33, or&c.,the thenhis when value of the is lessliquors,
towhen of thevalue returns the wholegreater magistrate proceeding

court,this as has been indone this case.
1855,2d sell orthe section of the act of it an tois made offenceBy

sale,for forand the isany liquors,spirituous providedkeep punishment
athe so and be beforeheperson offending, may againstcomplained

orand forbound over or indicted in the first instancemagistrate selling
for and the searchsale orany liquors,keeping spirituous intoxicating

1855,is in forthat for the 3d section said of is merelyof actprovided
thethe of to in underevidence be usedpurpose obtaining prosecutions
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section,2d for or sale. But that hasfor noselling keeping proceeding
12,connection 10, 11,with the search and seizure for in secs.provided

13, 14 and 15 of said act. In these sections an additional ofcause for-
feiture of is created or defined not known to the lawpersonal property
before, raised,and a is for thewayparticular provided questionstrying

forfeiture,similar in to the in other cases ofmany respects proceedings
form,and the same rules of evidence would and the same of trialapply,

bewould had as in other cases of forfeiture under the statute.general
This class of cases are to be considered and tried as civil causes are

tried. The involved is as to the titlequestion toonly likeproperty,
other in civil Itcauses. is whenquestions some crime oronly misde-
meanor is an that all reasonableindividual doubt ofcharged upon the

of the accused mustguilt be But here no oneremoved. is accused of
crime; fact,in it is not aany anyproceeding against Suchperson.-

the had,character of thebeing and of the trial to be theproceeding
claimants make andmay attorney, claimappear by may sign bytheir

file their itattorney, in andmay plea by issueswriting sign attorney,
bemay amended,claims andjoined, verdicts rendered on the is-pleas

sues, and verdicts,rendered on costsjudgments the allowed the prevail-
and executions foring party, costs issued.

All issues will be decided evidence,the of andupon preponderance
depositions be used on astrial in other civil causes.may beThey may
taken abefore cases,notice as in other civil or amagistrate upon com-
missioner bemay if desired.appointed

alluded toHaving all the to our attention haswhich beenpoints
called in the arguments,

heThe case may discharged.

PettingillGreen & a.v.

Where several detached lots of wild and in theland same are con-unoccupied county,
condition,in and and theveyed by uponone deed one same anmortgage byentry

whole,the such lot in the name theupon one of wouldmortgagee give him construc-
possessiontive of all the lots in the same aslegal county, the andagainst mortgagors,

also as against any afterwards without the lots.person entering right any ofupon

Trespass clausumquare fregit.
times,Declaration that defendants on divers and between Dec.days

1, 1859, arms,.broke20, 1862, writ,dateand Oct. of with force and
close, 16, 1, division,and entered No. in 2dlotplaintiff’s rangebeing

Milan, trees,in in said and cut carriedand 3000county, away plaintiff’s
$500,worth converted them toand their own use.

Plea, issue.general
Horner,Plaintiff introduced deed D. Hast-from J. A.G.mortgage


