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v. Davis.Chandler, of PrattAdministrator

given jointtheir twohadIn an for if the and defendantmoney plaintiffaction paid,
amount, bytrial thethe two notes onand several notes of the ofequal production

is prima that he them both.plaintiff paidevidencefacie
astatute, partya discretion to allowUnder the the court in certain caseswhich gives

administrator, hehimself, thoughfor an willadversaryto his is executor ortestify
fact, of thewhich was within theordinarily knowledgenot be admitted to to atestify

intestate, to if he were living.testator or and he have testifiedmightwhich

Assumpsit a sumrecoverfor The claimed tomoney paid. plaintiff
each, dated$1000one half of two and several notes fortoequal joint

defendant, to20, one1860, the andMarch Pratt and payablesigned by
date,Hanson, lessfromone in one and the other in two yearsyear,

that$161.65, the Itamount on one of them. was agreedendorsed
March, 1860, adefendant,and the boughtPratt on the 20th ofday

notes, to Han-thelot of Hanson and the ofwood as price,partgave
ason, asthen introducedwho had died before this trial. The plaintiff

Pratt’switness, Locke,one ofwho that he as antestified acted appraiser
estate, Pratt’sand that he foundwhen the notes werewas amongpresent

Da-anddeath,after his that Prattand mutual betweenpapers receipts
vis, 1, 1862, Theto thedated December were appraisers.presented

of,back of onethethen introduced the notes in evidence. Onplaintiff
them, : the inter-"Keceivedin Pratt’s thewas followinghand-writing,

1862,1, This endorsement was$161.65.”est on said note to Dec.up
in thenot as of evidence.put part plaintiff’s

The notes were in no erased or defaced.part
case, anon-The forhere rested his and the defendant movedplaintiff

suit, which towas denied the court. exception,by Subject plaintiff’s
4074, 1865,ch. to testify.under Laws the court allowed defendant

Pratt, tes-one who a ofhad marriedSubsequently daughterKnight,
the after Pratt’stified for to the defendantadmissions madeplaintiff by

death, and, withconflictindefendant testimonysubsequently, gave
a son-in-that he wasThe defendant also testifiedtestimony.Knight’s

lot,Pratt, the woodlaw of that he cut and and fromsold the wood hay
andthe and and hay,received the for the woodexpenses, moneypaid

December, 1862,first theon the of Pratt his half of profits;day paid
accounts,transactions, nothat he was in such andlargely keptengaged

aPratt wasa and thatmemorandum book for eachexcept pocket year,
trader a store.having

foundcourt that theThe instructed the that the fact notes werejury
death, aPratt’s after his did raisenot legal presumptionamong papers

them, orhadthat half of oreither defendant had or had not onepaid
them;had not furnished to half of that Pratt’s pos-the onemoney pay

; forwassession of the was a fact for to consider that itnotes the jury
case, thewhether, thethe to decide all the circumstances ofunderjury

thelittle, whetherfact should have orno thegreat, questionweight upon
innotes,defendant half the which was theone of questionpaid only

the case. theTo which instructions excepted.plaintiff
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defendant, thea the whichreturned verdict for plaintiffThe jury
to set aside.moved

Small, theand forJordan plaintiff.

Wheeler,and for the defendant.Eastman & Wells

due,found, after isPerley, a or bill isC. When note paymentJ.
it, this isin of a bound towho was primapossession party, pay facie

whoit was theevidence that it has been and that bypaid partypaid,
Smith,; 15v.has 2 sec. 527of it. Greenl. Ev. Smithpossession

N. of in everyH. This is a familiar rule55. evidencevery applied
obvious, for, the usualinand the reason the rule isofday’s practice;

to thebusiness,course of note onthe will be delivered partypayment
canOsborne, And therethat it. v. 1 374.Stark.pays Brembridge

be fact more whono till the is that two or persons,presumption, proved,
note, it outa a a andowe debt secured made commonby purse paidup

of a fund. an made we shouldIf such were certainlyjoint arrangement
them some-not the left of of withoutnote to be the hands oneinexpect

transacted; and, therefore, in suchto businessshow how the wasthing
case, shown,be,the that thethe iswill till contrary partypresumption

note, it,it,to and the whole ofthe who is found in ofpossession paid
contribution, if heit. Where one the forof two sureties sues other

thetrial, hethe note it is thaton evidenceproduce paidprima facie
thewhole it. In bound toof such case the two sureties are equally pay

this,note, and I find that case fromit toquite impossible distinguish
debt.where to thejointtwo and makers are boundseveral payequally

is,In the onboth cases natural that the note would be deliveredinference
busi-to the in till theit,that and remain his handspayment party paid

ness was thewith other.adjusted
case, rule wouldIf there had been but one in this thenote general

intestate,that of the wasnote the primaapply, possession by plaintiff’s
stillevidence it. the rulethat he But the reason of appliespaidfacie

amount, whichcase,this for hereto were two notes of equalstronger
andthe two makers to If each hiswere boundequally paidpay. part,

uncancelled,for it to the notesreason was found convenientany preserve
thatthe inthe and otherwas not one left in of intestatewhy possession

circumstance, ofof this here were notesthe defendant And that two?
distin­amount, bound towhich theequal two makers were equally pay,

Davis, 318, cited forv. 11the case from Cush.guishes Healdpresent
that, as both par­the defendant. That case thegoes assumption,upon
that contrib­bothties were bound to it must beequally pay, presumed

not,,that, couldto asuted the and "inasmuchequally possessionpayment,
one, bothbe both it found withwould beby although hadindividually,

does notwhich evidentlycontributed to the reasonequally paymenta
amount, andcase,to this oftwo notes equalwhere there wereapply

makers,the leav­was nothere if half each ofbywas indifficulty, paid
citedisNo authorityone of the of each.notes in theing possession

Davis,for the the reason is notassigneddecision in and forHeald v. it
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such as would induce us to follow it hesitation. It wouldwithout apply
sureties,well to the one who sued the othercase where of twoequally

note,contribution,for and sev­the on werewhich they jointlyproduced
liable, rule,as in conflict with the take to beis which weerally general

established,well that a athe of noteextremely byproduction party,
it,was bound iswho to evidence that it was byprima paidpay facie

; ;Clark, 220,him. 1 38 19 227Greenl. Ev. sec. Pick.v.Baring
547,v. Met.McGee 9 551.Prouty,

are of that the two theWe notes found the ofopinion among papers
intestate, was him.evidence that were bothprima they bypaidfacie

27, 1857,act him-The of June a from forprohibited party testifying.
the actself when was an or Theadverse executor administrator.party

30, 1865, thisof re-enacts with the that "theJuly prohibition, proviso
cause, discretion,or tribunal the in its allow eithercourt trying may,

used,to beor the such to such discre-testify, ofparty deposition party
tion to be when it is to the evi-exercised made fromonly clearly appear

done,dence that or fraud be dis-actual will otherwise and suchinjustice
shallcretion be to the revision of the whole court.”subject

375,In Moore v. N. H. that44 it is said the of thedesignTaylor,
statute,in the which theexcluded survivors fromprovision testifying

;thethe estate of a deceased "towasagainst party, uponplace parties
the a toand not allow to trade or transactionequal footing, living party

it,a inbe witness relation to other to transac-the the samewhen party
tion, dead, said thatcannot In the same it isbeing testify.” judgment
cases occur the matter in betweenwhere wasmight dispute negotiated
the and some third who was and tes-alivesurviving party mightperson,

and that stat-in such case the on which the in thereasontify, exception
,•ute rested would not and it in case thatwas the sameapply suggested

"it be useful to the courts the in all casesdiscretionarymight give power,
administrator,where one an or tois executor allow the otherparty party

to not thewhere the case was one withintestify, clearly coming princi-
rule,and reason the class of casesof on which thisple exceptional

stands.”
in aa andWe have Moore v. clear correctunquestionablyTaylor

statute,the ex-of the reason for of whichtheexplanation provision
a is an or ad-cludes from his executoradversarywhereparty testifying

; a in exer-and also what I be found safewillthink guideministrator
1865,the of whichdiscretion statutesubsequentthe bycising given

andafter ofthe the in Moore v.soon publication report Taylor,came
of thei§ have been into consequence suggestionenough passedlikely

of thehadcase. Where deceased knowledgethe personalin thatfound
witness,if a it be une-be wouldandin might, living,matter dispute,

to asallow inasmuchto the survivor testify,andqual manifestly unjust
dead, or the evidence.not contradictcould explainthe other beingparty,

onintention of the last statutethat theThere is no reason to suppose
andwas the court a discretion to overrulesubject, to give generalthis

;the restedreason, the in statuteon which formerabolish the exception
think,was, cases, the rea-as I in wherebut the intention extraordinary

court, casethe a clearinnot toson of the did giveexception apply,
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done, admitwhere would a toinjustice be otherwise discretionevidently
toa an executor or administrator.party testify against

deceased,If the fact in was not known the and was knowntodispute
witness,a third on ex-to who be a the reason thewhichperson, might

is founded would not in besuch cases there wouldception andapply,
as aor in Butunjust the survivor tonothing unequal allowing testify.

rule, facts,thewhere deceased had of the andgeneral might,knowledge
witness,if be a it sur-would be and unfair to allow theliving, unequal

vivor to his uncontradicted and of the transac-give accountunexplained
occur, where,tion. not toWe do undertake to athat case notsay may

act, not,use the of the it theon the beforeevidencelanguage might
court, done,that theor fraud be unlessclearly wouldappear injustice

were allowed to his went tosurviving party testify, testimonythough
that,think,matters within the of the fordeceased. But weknowledge

cases, safethe in the in-and the decisive test is foundordinary guide
deceased, alive,the ifwhetherquiry could to the same matters.testify

intention,The was to thethe exercise of discretionevidently, per-guard
1865,mitted actthe of the the survivorsby ofagainst danger admitting

to itwhere would cause the andtestify excludedinjustice byinequality
the and the The lan-positive in former statute.unqualified exception

used for that is and It mustguage purpose emphatic.strong appear
to the court that fraud the conse-actual or would beclearly injustice

survivor,of thequence and the exercise of discretionthisexcluding
cases,allinmay, be revised the whole court. It wasby undoubtedly

terms,intended that the discretion in such and with such limita-given
tions, strictness,should be exercised with andcaution and reasonable

so asnot to on theloosely that theinfringe general principle surviving
shall not to matterstestify which were within the ofparties knowledge

deceased,the and to which he ifhave testified he were alive.might
testified, was,One to which the thedefendant whetherpoint, plain-

notes,tiff’s intestate the whole of the or the defendanttwopaid paid
half of them. deceased,This was a fact within the of theknowledge

alive; Hanson,to which he have testified if he had beenmight and as
dead, shows,the witness,was there was no so far as the casepaj'ee,

who could on that but thetestify the defendant. The nature ofpoint,
fact itto be one thewithin the ofproved, being necessarily knowledge
intestate, and thatthe circumstance no waswitness or prob-produced,

be, fact, defendant,could who knew the but this a caseably the makes
where the thereason for rule theexcluding surviving parties, applies

force;with but I see out ofto take it of thepeculiar nothing operation
note,that ofrule. The endorsement on the in the hand-writingbeing

intestate,the notwas not and wasevidence for thecompetent plaintiff,
all,him;in if the at must havein case which not itdoesbyput appear,

defendant,introducedbeen the and affords no excuse for admittingby
tohim testify.

intestate, wasare of that of theWe the notesopinion bypossession
them; de-and that thethat he theevidence whole ofpaidprima facie

of thefendant should not to thehave been admitted to paymenttestify
notes.

set aside.Verdict


