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Thayer Pratt, Kingman,Pr., Tr.&v.

debtor, credit cannot bea a in a suit thebyAfter verdict trustee theagainst principal
ren-after such verdict wasreached the of attachment commencedby foreignprocess

dered.

trustee,of theThe this on the disclosure saidin case arisequestions
a to made a of this case.of which is becopy part

oe[copy disclosure.]

counsel to Marshallby Kingman,proposed plaintiff’sInterrogations
sued as trustee of Robert W. Pratt.

saidtime of1. at the of the service theInt. Had you plaintiff’s
chattels,since,or or credits ofwrit money,upon you, any goods, rights

in hands or ?said Robert Prattthe W. your possession
not, I shall under the1. had unless beAns. I adjudged chargeable

ar suit mePratt commencedcircumstances Said againstfollowing
court, Term, 1863, and I understoodwhich in saidwas entered October

1866,Term, a me forthat at the verdict was rendered againstApril
Court,$1604.37, Lawand at the Term of theJuly Supreme Judicial

verdict,Term, has notordered the butwas upon judgmentjudgment
informed,rendered, on account of this trustee suit. I makebeen I am

information, of correct-from and I desire thethese statements privilege
with records of saidif do not thesubstantiallythem they agreeing

cause, Prattin satisfaction of the said v.court. I have paid nothing
me, in thatI suit will determine my liabilityand my liabilitysuppose

suit, ame, onas Pratt was foundedtrustee in this one. v. prom-Said
forme as I was War-note attorney,by supposing actingissory signed

liable, it E.E. and not Warnerbeingner myselfKingman, making
indebtedness.Kingman’s

onthe service of the writInt. 2. Had at time of theyou plaintiff’s
saidhad ofor have since any knowledge any assignment byyou, you

suit,in interest therein.anyhis said orPratt of claim youagainst
not, of suchnor have I since had as-Ans. 2. I had any knowledge

signment.
Kingman.Marshall

ss., 31, Marshall1867. PersonallyappearedCheshire August
subscribed,the him isoath that above disclosureand made byKingman

me,Beforetrue.
Earrar, andJustice the Peace Commissioner.Edward of

for plaintiff.Cushing,

he is the defendantdiscloses that indebted to byThe trustee principal
case,The for such a thestatutenote. provides prescribespromissory

andthe note has been declareswhetherof ascertaining negotiated,mode
the of theof thenot before servicethat if it has been negotiated process
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such, and that these histrustee, ashe shall be by proceedingscharged
the beon note shall discharged.liability

andare Can their effectAll these unqualified.peremptoryprovisions
is inthat an action the same courtbe annulled the factby pending
verdict,a but in nohas to whichthe trustee whichagainst gone judg-

? It held that the commencementment has was formerlybeen rendered
the beforeof an the defendant trustee theaction againstby principal

it;a bar to and at least oneservice the trustee was instanceof process,
ahas income within our where circumstancesperson failingknowledge

debtors,all his in tocaused actions to be order de-commenced against
his benefit of the This doctrine hascreditors of the si-prive process.

abandoned, and it held that the trusteebeen is now belently may charged
him,the action canhe availagainst providednotwithstanding pending

himself theof defence.
action,Now in of the itwe that be barredany maysuppose stage by

matter last andsince the in the it isarising proceedings,step certainly
in the of to the trustee in this hethe court case if shouldpower protect
be We to see reasonare unable theanycharged. good why principal
debtor in this be tocase should withdraw this fund from thepermitted

ofattachment in contravention direct andplaintiff’s the positive provis-
ions of the statute.

Faulkner,& forWheeler defendant.

Faulkner, who,& in ofWheeler behalf Obadiah as as-Sprague,
of the suit in favor of Prattsignee theagainst claims fundsKingman,

suit,disclosed the intrustee this submit theby brief:following
followingThe case should be so amended as to thepresent additional

facts, viz : that the trustee was not commenced until afterprocess judg-
;ment the andverdict was ordered was not anupon inhabi-Kingman

tant of 2,this date of writ in 1866,The the this case wasState. Oct.
and onservice was made the same who is describedday inKingman,

•the writ as "of in the ofState Iowa.”Dubuque,
amendménts,these thatWith we claim cannot be held asKingman

trustee of suit.Pratt in this
1. inThe Pratt v. before the commence-Kingman,proceedings

where,suit,ment of the ifthis had shouldstage bepassed Kingman
this, fact,in he could thatas trustee of Pratt either incharged present

evidence, in answer to the suitor in him in favor of'pleading against
suitPratt. in one is tothe defendant be in an-Where sought charged

suit,first be,other in the the testas the musttrustee of alwaysplaintiff
whether, that fact incan show of hisif he discharge liabilitycharged,
in the other suit.

own,In Massachusetts, similar to our itunder isstatutory provisions
held, in suit bethat, the debtor one cannot heldafter issue injoined,
another of v. 4suit as the creditor. Kidd Mass.the trustee Shepherd,
238; 121;Truman, Moore,3 Mass. v. 18Howell v. McQaffrey

190,492; Process,Trustee secs. 191.Mass. Cushing’s
settled, verdict,athat,In after the in thatthis it is debtorwellState
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of theas the trusteeaction cannot be in another suit plaintiff.charged
Foster v. 30 N. H. 463.Dudley,

State, no2. another andan inhabitant of havingKingman, being
debt,in not holdenof Pratt his and being upon anyproperty possession,

State, acontract, to dis-or to be in this is entitledorpaid, performed,
;Winchester, 6 H. 497that alone. v. N.Jonescharge groundupon

151;Wilson, 24 N. H.v. 15 N. H.Clark v.Savage Thompson,
; Smith,510 N. PI.Lawrence v. 45 533.

463,Bellows, 30 H.J. It is decided in Foster v. N.Dudley,
attachment,a be an actiontrustee inmay charged thoughforeignthat

trustee, the trus-be the debtor theby against providedpending principal
action, to in therecoverytee has an in thestill thatopportunity plead

; thetrustee if commenced the suit bybut that beprocessprocess after
a in the trusteedebtor has the wherepassed recoveryprincipal stage

ac-the cannot be and it wascould be trusteeprocess pleaded, charged;
commenced,where,held at wasthat the time the trustee suitcordingly

debtor,thea verdict had been rendered in the suit of althoughprincipal
thereon,there had not been the trustee could not be charged.judgment

that,This as the dis-stands the the'statute forupon providesground,
thisof the trustee for so much as be taken him underfromcharge may

to a suitand him the matter in evidence in byprocess, empowers give
debtor, it bethe must have been that he wouldcontemplatedprincipal

such an toas trustee in cases where remainedcharged only opportunity
set such matter in he be twiceotherwisedischarge; chargedup might

debt,the same which couid not beenfor have intended.
Massachusetts, a like it isIn under law much ours in this respect,

held, that, be in theif the trustee suit after issue beenhas joinedbrought
debtor, ; court,suit the the cannot be held the Par-trusteeby principal

J.,sons, bethat the effects in the hands of mustG. the trusteeholding
at-attached under such circumstances as enable him to thewill plead

the he defendtachment in bar of action of the so that mayprincipal,
law, aton ahimself at and not relief to be therely granted by judge

re-Kidd 238. the courthis discretion. v. 4 Mass. SoShepherd,
such,trustee, when, at asfused to the the time he was summonedcharge

him,referees in an the debtor hadthe action by agreedprincipal against
fortheir that no for remainedon the dayreport, upon ground pleading

trustee, and the thethe law furnished him with no defencelegal against
Tr.,the & 3 Mass. 121.demand of Howell v. Freemanprincipal.

Tr.,doctrine is in v. & 18The same announced MooreMcCaffrey
492.Pick.

122,6This doctrine is in Pick.Thorndike v. DeWolf,recognized
court is inclined to think it havethe would been better originallywhere

of the the trusteethe commencement suit thebythat principal against
thehave him from trusteeshould process.exempted

time that a trusteeIn our own it for a understoodState was long
dur-be in a of attachment commencedcould not charged process foreign

a such trusteethe of suit the debtorby againsting pendency principal
1832, insame so inrecover the It was decidedto expresslyproperty.
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Folsom, 566, consid-Burnham v. 5 N. the cases were fullyH. where
in theered. The decision that thewas the provisionput upon ground

the thatstatute for the taken inof trustee for the sums pro-discharge
cess, section,limited thethe broad and confinedof the otherlanguage

of the is so sit-liability trustee to cases where the in his handsproperty
uated that detain it andhe can will of the availtheagainst principal,
himself of a ato the the as defence tocreditor ofpayment principal,

suitany the latter.bybrought
said, also,It is case,in this tothat in it seems havealwaysEngland

been held that there cannot abe an attachment of a for which suitdebt
a commenced;in iscourt itand so is laid down insuperior already

Com. D.;Tit. it inDig. Attachment and was so held Bab-Foreign
157, Barnes,v.ington Cro. Elis. and v. Cro.Babington, Humphrey

69,Elis. said, that,where it is the issuit is the creditwhile depending,
See,custodia and cannot be meddledquasi legis, with another.by

also, Harraden,v. 14 Mass. 496.Gridley
462,Before the cases of cited,Foster v. 30 N. H. beforeDudley,

we think the doctrine of law,Burnham wasv. Folsom received as the
and was case,Thissupported by authorities. and the au-respectable

therein,thorities cited seem not to to inhave been adverted the opinion
in v.Foster and it is notDudley, possible, although very probable,
that werethey overlooked.

The case,doctrine of however,this is that a credit cannot beexplicit
attached aafter suit theby debtor has the when aprincipal passed stage

the ;in trusteerecovery suit could be and we are notpleaded disposed
to extend it. hold,We are rather toinclined as in Kidd v. Shepherd,

238,Mass.4 that such attachment cannot be made after the suit of the
debtor has not,so far that theprincipal gone defendant could as matter

theof right, inplead the trustee suit.recovery Our statute must be
inconstrued reference to remedies, and we are aware of noexisting

that will aside a verdict that haspractice justify beensetting fairly
rendered,and to let in aproperly defence afterwards.arising

theseWith views the
Trustee must be discharged.

YOL. 3XYII. 31


