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Horatio R.B. Morse v. Smith.Martin V.

certain the is conclusivegoodsof an officer that he has attached of debtor’s,The return
him athe underagainstevidence the attachment as debtor and those claimingof by

notice.withsubsequent purchase
ata which wererobe,an undertook to attach harness and buffalowagon,Where officer

a in thein the and also horsethe creditor’s and officer’s andhouse, control,presence
tofar and the debtor andbeing wishingof another not distant,barn preventpresent

in-articles,the and that thesethe removal of the with officer creditorgoods, agreed
asin the hold themcreditor,the should be the of who shouldcluding keepinghorse,

andthe theseeingwho went without horse,for theattached, officer, awaythereupon
the fed it wassoon after went to barn and the it was held thathorse;creditor compe-

thethat the oftent for the on this evidence to find horse within the controljury was
and that attachment was made.a validofficer,

horse, Thefor a harness and buffalo robe.Trover plaintiffwagon,
officer, thea writ attachment inas bailee of the who served ofclaimed

that heThe officer made returnof this onesuit Still.plaintiff against
asfor and that writ thethe articles sued others onattached sundry prop-

March,the 26th of 1866.of Still onerty
boarded, with thethat had and was thenIt Still boarding,appeared

for histhe suit was toand Still recoverplaintiff’s against payplaintiff,
a thea and also small nearwasboard. Still glass-blower, kept shop

were atin The harness and buffalohouse Stoddard. wagon,plaintiff’s
house, Still, dis-not farand the horse wasnear the byor plaintiff’s kept

tant, toof one The evidence tended showin the barn O’Neil. plaintiff’s
officer, March', 1866, to thethe 26th went the writthat the on of with

; and came from thehouse that was then sent for placeStillplaintiff’s
work, and then officerthat he had comehe was at was told thebywhere

writ;the thatarticles sued for and some in onattach the shop,to goods
be takenthe officer that the notthen requested mightthat Still goods

stir;as to make the consent ofbyso that Stilland removed any public
it the and the offi-his was betweenand at Stillrequest agreed plaintiff,

horse,cer, be in thethat the harness and buffalo robe shouldwagon,
he them as at-and of the that should holdcharge plaintiff;keeping

writ, officer,officer, that atached, the on the and the little beforefor
the of the thatthat left the in underon chargenoon day, goods plaintiff

to Keene.and returnedarrangement
the harness and buffalo were near thethis time robewagon,At plain-

barn,house, the wasand in but horse was in O’Neil’s andtiff’s sight;
named, ar-The was at the time when thethe officer. horsenot seen by

made, asmentioned was of thebefore part propertyrangement ajtached.
take manual of thedid notThe officer any possession property.

noon, theafter officer had the and Still went toAbout gone, plaintiff
;in barn the the horse some hay,the horse O’Neil’s plaintiff gavefeed

him some meal. had no notice of attach-O’Neil anyand Still gave
horse in of the thement, or that the was until horsecharge plaintiff

taken Still.byawaywas
afternoon, the consent or of theThe same without knowledge plain-

officer, robe,tiff, horse,took the harness and buffaloor the Still wagon,
town, themmiles to another of the and soldabout four theredrove part
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-sale,all to statedthe defendant. The consideration of the as theby
defendant, the de-was dollars in and the ofthirty money, undertaking
fendant to to Keene and. back that and then send himStillcarry night,

defendant,to done the leftwhich was and thenStillPeterborough, by
this of the and has not returned.part country

that, attachment,The court instructed to make thethe the officerjury,
must have obtained the control of the an actual manual tak-byproperty

it; that,or that him the itsome control of ifing by arrangement gave
Still,was the and the thatbetween officer theagreed plaintiff, property

writ;beshould considered as attached on the that the shouldproperty
;be in the of ascontrol the for the officer and theplaintiff’ keeper plain-

tiff took and retained the itcontrol of under that so thatarrangement,
it,to the could not take thisStill or use wouldpursuant arrangement

make concerned,a valid attachment so far as was and all othersStill
attachment;who of the ifhad notice that there was no visible change

of the such as would notice that there was an attachmentproperty give
title,or othersome in the and the defendant awas fairchange purchaser

without notice or of such andfacts circumstances as shouldknowledge
lead him to which would himinquiries information of the attach-give
ment, he would hold the under the sale theproperty against plaintiff

officer;and the but that if the haddefendant such notice or knowledge
attachment,he would thenot hold if soagainst made.

The returned a verdict for thejury which the defendantplaintiff,
formoved to set aside error in the instructions.foregoing

Faulkner,&Wheeler for plaintiff.

1. The instructions to the were to de-jury favorable thesufficiently
fendant. As between these the officer’s returnparties, was conclusive

Ash,evidence of the ;attachment. v. 26 N. H. 99Angier Messer
;v. Monroe, 381;31 N. II. 9 v. 34 N.Bailey, Clough H. Lathrop

46;Blake,v. 23 Lovell,N. H. v.•Dickinson 35 N. H. 9.
2. The the fact,verdict of theestablishes that the defendantjury

notice,"awas not fair without or ofpurchaser such factsknowledge,
and circumstances as should lead him to whichinquire, would himgive

not,information of the therefore,attachment.” It is material, wheth-
not;er the retained actual of theplaintiff or if hepossession property,

allowed it into remain the of the debtor it thewas mu-possession upon
subsist;tual that and,the attachment was still to asunderstanding

debtor, attachment,the or one ofagainst any notice the it wouldhaving
not be defeated the fact that theby was not retained bypossession plain-

JSTewman, ;tiff. Blake,45 N.v. H. 339 43 N.Houston v.Cooper
; Brown,II. 116 v.Treadwell 43 N. H. 292.

is, however,There no evidence of abandonment of bypossession3.
the The been in the of theplaintiff. custodyproperty, having placed

owner, was, hours,of theplaintiff consent within aby few surreptitious-
the thetaken debtor and sold to defendant.ly by

theHad defendant a ofbeen bona notice thewithoutpurchaser,fide
attachment, not, circumstances,he under these thewould hold property
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as thethe byTheagainst acquired plaintiffplaintiff. special property
of somein the articles attached could not be divested without proof

Walker,want of due in onit his v.part. Youngdiligence keeping
;12 H.N. 502 16 Mass.Gordon v. 465.Jenney,

Woodward & defendant.forWellington,

seenbarn, notThe case finds that and wasthe horse in O’Neil’swas
officer,officer; andthe that taken theby there was no bypossession

wasdone further than an that nonothing any possessionagreement;
horsebailee, thetaken the as that he fedby plaintiff exceptpretended

the horseand the hesome last act that of whenwas Stillhay, gave
his ownit,meal. fromsome O’Neil about and the officerknew nothing

weNowcould not that horse.have known even had aStillknowledge
himselfthat the hecontend officer could no more thanpossessiongive

; thenot inIpaileehad that act of the in firstany obtaining possession,
fact, couldofficer,of the that inwas nonothing;presence possession,

horse;obtained when not in of the and to obtain posses-be thatsight
O’Neil, actuallyit that in the horsesion was whosenecessary possession

was, theshould be notified of the fact of the and of change,attachment
theotherwise remained the same.possession

held, that,Patten, 231,ofIn the case Nichols v. 6 the courtShep.
attachment, bea valid it shouldto make was that the officernecessary

heit,of the a of and thoughin view withproperty power controlling
manualnot have he must obtain actualdoes possession, yet possession

163; v.Jackson,Lane et Dunkleecustody.and al. v. 5 Mass.
;Pales, Walker,H.5 N. 528 v. 12 N. H. 502.Young

tookNewman, 339, officerthe case of H. theIn 45 N.Coopery.
it'reasonand was in of the for whichactual viewpossession, property,

on thisnot anis authority point.
us, there wasto from the that hereIt authoritiesappears generally,

horse,attachment; shouldthe officer’s return that he attached theno
suit, as the defendantheld conclusive between the in thisbe partiesnot

y. into the Still,suit and not interestedof Morse wasnotwas privy
action.the

toleft, wentthat after the hadfact officer and theThe Still plaintiff
fedMorse and thereuponwhen the horse some Stillbarn gave hay,the

meal, is of the horse bysome no ofhorse evidencethe any possession
therather, ofis,he evidenceMorse, that ever took Itor possession.

wasthereStill, the fact thatof and confirmedcontinued possession by
think,nor weto Thisnotice O’Neil.change,visible any appears,no

stated infacts the case.thefrom
thendid it wouldMorse have of the property,possessionSupposing

toMorse to obtainof exercise due possession.vigilancebe required
notthat he in this Heshows took no care oughtthe case respect.But

a suit caused own other things beingto maintain hisby neglect,now
*equal.

factsviews, fromthink, titlefrom these the defendant’s ought,We
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case, Morse, instructions ofstated in the to be and that thegood against
the court were exceptionable.

Bellows, thefor inThe motion is to aside the verdict errorsetJ..
therefore, is,instructions to the and the whetherjury, only question,

those a ofinstructions were correct or not. careful examinationUpon
them, we are thesatisfied that were favorable to defend-sufficientlythey

uponant, determine,inasmuch to theas the werejury proofspermitted
adduced,’and correct, as to consti-directions which we deem whatupon

made;fact,attachment, whether,tutes an attachment wasin a valid
whereas, truth,in the of thereturn the officer was conclusive against
defendant, notice suchof attachment.having

The defendant ahere claimed of the debtorby subsequentpurchase
attachment;to the no-and the have found that he withpurchasedjury

attachment;tice of that ofand under those circumstances the return the
officer that he had isattached the conclusive.goods

The law is well settled ofnow in New that the return anHampshire,
conclusive,officer of an attachment of is to allas factspersonal property

returned,material to suit,be between the to that and those claim-parties
under theming as alland others whose and liabilities areprivies, rights

suit,ondependent the as andbail endorsers. The case on thisleading
issubject Davis,v. 76,Brown 9 N. H. where the re-authorities were

viewed and considered, an ableand deliveredcarefully Park-byopinion
er, J. The aswas the ofquestion to the attachments twovalidity by

of debtor,officers the same in suits the same one returnedgoods, against
as made on November,the of onand the other the tenth ofeighth day
the same month. The the latter offered evidence that noparty making
seizure of the was madegoods the former on the ofactually by eighth
November, and that he was not where he could have taken ofpossession
them. court, however,The reserved,adecided on case that the evi-
dence was inadmissible, and that the return could not be contradicted by
the subsequent creditor title under the sameattaching claiming party.

The Blair,general doctrine is in 2Lewis v. N. H.fully recognized
;68 ;Hall v. Gilmore,11 N. H. 516 Atherton 9 N. H.v.Tenney,

; ;185 Guillow, Blake,Parker v. 10 N. H. 103 v. 23 N.Lathrop
67;H. Ash, ;v. 26 N. H. 99 31Messer v. N. H.Angier Bailey,

;9 Lovell, case,Dickinson v. N. H. 16. In this in35 last a privity
estate is to asaid be who must derive his title to the"person necessarily

return, &c.,in from a aproperty question bound byparty judgment
return, &c.,to such heldand therefore it wassubsequently judgment,

return,that one who had from thederived his title before such though
also,same was not will be Brown v.bound. It thatparty, perceived,

Davis, cited, doctrine,before holds the and tosame without any regard
the fact whether there was or notice of attachment.was not the

to thethese authorities the in this caseUpon subsequentpurchaser
attachment, he had no-would seem to be the returnbound whetherby

debtor,doubt, that,events,tice or not. as to theAt all we nohave
Still, attachment, athe and thatreturn is evidence of a validconclusive

it. Thereboundof notice besubsequent byStill with wouldpurchaser
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made,where,are the officercases beena attachment hasvalidalthough
will lose into thehis lien the to back possessionby suffering goods go

creditordebtor,and control of the are attached anotherwhen they by
however, ofnotice,without notice of the If he haveattachment.prior

theattachment,the the andand it as debtorthat still subsists between
officer,first nothing.attachment will availhisattaching subsequent

H.Walker, 502; Brown, 43 N.v. 12 H.N. Treadwell v.Young
292, and cases cited.

mustfurther, verdictthese we think thewithoutUpon grounds, going
Besides, thebe whichsustained. we think there was evidence upon

otherthe and the•jury have found a attachment of horsevalidmight
findsif The caseeven the return had not been conclusive.property,

that the nearharness and buffalo at or therobe werewagon, plaintiff’s
; for,writ, senthouse that the andofficer went there with his Still was

arti-and he thesewhen came the officer told him he had come to attach
distant,cles, horse, farin barn notwith the wastogether which O’Neil’s

theand also some in the thatthatgoods requested goodsStillshop;
stir; itnot andbe taken and removed so as to makemight any public

theofficer, creditor, thatStill,was thisthe and theby plaintiff,agreed
horse, andin theharness and buffalo robe should be chargewagon,

At thisof the and little noon.the officer left a beforekeeping plaintiff,
time the horse wasin but theharness and buffalo werewagon, sight,

fednot seen the barn andofficer. the went to theAt noonby plaintiff
the horse with him some meal.and at the same time Stillhay, gave

officer, weHere was no the butmanual of the goods bypossession
har-think the Thehave found it within his control.jury wagon,might
notness and buffalo he couldwere and in andsight, althoughpresent

horse, Hesee the histhe found it within control.have wasjury might
reach,rest, all within hisassumed to attach it the it beenwith havemay

store,as of a housemuch in a in the remoteas or furniture partsgoods
attachment,see;thewhich officer could the assented to thehot debtor

asand for into the of thehis convenience it was possession plaintiffput
bailee, debtor, itof the officer andby uponplaintiff, puttingagreement

athe hadsame as if the debtor receiptersubstantially footing procured
; the horse infor the and to feedthegoods plaintiff proceedsthereupon

not thethe did seewith the debtor. It is that officerobjectedcompany
It a barn wherebut we think this is was indo not essential.property,

; ; in histhe it it wasdebtor it near officer knew where wasthekept by
it, as in theas is thecontrol much as if he saw and that essential point,

as-it,in and the debtorcase of a store. He to attachassumedgoods
officer,for thein an its safesented and forjoined arrangement keeping

the found was pos-and bailee did what the well have takingmightjury
theit, obtainedthe also that the officersession-of and have foundjury

of thecontrol horse and the rest of the property.
havethis doubt that theevidence we have no jury might legallyUpon

thefound, debtor, theas an attachment of includingthe propertyagainst
defendant, ishorse, so, he also bound.and if theas there was notice to

Brown, 43These are decision in Treadwell v.views thebysupported
or its290,N. an actual seizure .equiva-H. there must bethatholding
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lent; 291-2,and see cases cited on andtherein v. New-Cooperpages
man, 45 N. H. 339.

theon verdict.Judgment

JosephAbel Baker & v. Haskell.W. Wife

The of a a if thedeposit deed with third is not a to theperson delivery grantee,good
hisgrantor deposi-continues till death to have the to recall the deed from theright

nottary, the to retain Buch and doesalthough right,not have intendedgrantor may
it.exercise

The can unless suchrecall the deed at time before to thegrantor any delivery grantee,
an has the and the asarrangement been entered into between depositary grantee
creates a privity between them.

Declarations of an as his heirsancestor are admissible those at law.against claiming
Declarations aof made aregrantor, againstto the not admissiblesubsequently grant,

his grantee.

of aWrit for one farm in Marl-undivided ofentry parteighth
Plea,and a of land in and nul dis-borough, parcel Jaffrey.Troy

seizin.
The claimed Itin of the that andwife. sheplaintiffs right appeared

the defendant were two of ofthe Has-childreneight Josephsurviving
kell, died inwho of the on the of19th 1865.possession premises April,

himself,The defendant aclaimed deedunder from Haskell toJoseph
20, 1856, 13,date October recorded 1865. To thebearing May prove

deed,execution of the the defendant introduced one theof subscribing
witnesses, who testified that the deed inwas Haskellsigned by Joseph
his witness,to the of other andthepresence, hand-writing subscribing

he,that as a of thejustice certified the theofacknowledgmentpeace,
deed-; Haskell, defendant,Jr.,that the was not whenJoseph present

prove deed,the deed was and thewitnessed. To of thedeliverysigned
the defendant introduced Dr. M. as :Abiel who testified followsCaverly,

1856, 1863, Pittsford,"I lived in in and till when I moved toTroy,
Vt., and was well with Mr. Haskell. Whenquite acquainted Joseph
he deed,first the son,introduced this he said that his the de-subject of
fendant, married,who had said that as ifhad to him he feltrecently got

some,he to make thatof his so heought property, mightarrangement
said, son,know what he and bearswas to have. He he is mymy only

name, him,I heand meant but howto do well I don’t knowalways by
him,will use IHere a in It is for butis his favor.property. writing

now;don’t want take ithim to have it hands I toyouin his wantjust
Ifand it in it. Ia time totillkeep your producepossession proper

hands,it in I of it. That isholdkeep don’t know who willmy get
re-much all on made a remarks inhe said that He fewsubject.pretty


