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transactions, thanunless find that it to other or furtherrelatesthey
those detailed Dr.by Caverly.

senior,Haskell,The thedeclarations of offered by plaintiffs,Joseph
are thedefendant,not ofif theevidence this made afteragainst deposit

that, de-thedeed Dr.with It is true both claim underCaverly. parties
; deed; thenot,clarant but likethe defendant’s claim dates from the

from the death of the declarant.plaintiffs’,
theThe toisdefendant bound all his declarations upby grantor’s
aretime of hethe on the that his andalleged ground grantorgrant,

isidentified in But this the conveyanceinterest. ceases whenidentity
made, defeatfor it limit andthen becomes the interest of the tograntor
the theofof his If the declarationsoperation conveyance. subsequent

heirs,are have beenadmissible in behalf his wouldgrantor of they
himself, indirectlyso in ofequally behalf of thus him the powergiving

to thehis a a succeedsrevoking own By conveyance,grant. grantee
con­title as thebeforequalified the admissions of his madeby grantor,

;veyance by anybut this title is not be or defeatedtosubject impaired
Wheeler, 40 N.of the v.subsequent declarations Hurlburtgrantor.

Earle,73, ; ;H. v.76-7 4 Mass. 702 AldrichBartlettv.p. Delprat,
;13 439; also, v.Waite, see,578 v. 12Gray Mass. SmithClark

Bowers, H.15 N. 546.
discharged.Case

Closson v. Morrison.

as intoby breakingof aunlawfullyIf an officer obtains debtor’spossession property,
house, so,do for thehis without toauthoritybis ordwelling arresting person, proper

it on execu-such on mesneattaching process, levying uponof orpurpose property
tion, such attachment or will be void.levy

a warrant the commissionchargingAn officer arrested a on him withprisonerwho has
crime, dan-so tar as if ordeadlyof a search him to ascertain he haveordinarilymay

found,his are he mayor in and if suchgerous possession,on hisweapons person,
them, properlyuntil can be returned or otherwisesafelyseize them and hold they

of, pub-such his or theif in faith he believes course for owndisposed good necessary
the prisoner,lic or for the safe ofsafety, keeping

which,value, meansbyIf or other of ofprisoner money,a has his articlespersonabout
tools, assistance, or weap­or orimplements,if left in his he obtainpossession, might

suchons, him seize and holdescape,his the officerarresting maytowith which effect
actstime, a the if heliable for conversion of property,a withoutproperty beingfor

aforesaid.thein faith and forgood purposes
suchtakingthe the officer prop-whetherjury,is a in such cases forquestionIt of fact

faith,inand a or badfaith for proper purpose,his acted inerty prisoner, goodfrom
unlawful purpose.with an andimproper

warrant, hisfrommoneya should takeahaving uponIf an officer arrested prisoner
it, he attach itmightof so thatgetting possessionthe ofperson, simply for purpose

receive, thenagainst prisoner,theheld, toexpectingon he then or waswrits which
attach-theunlawfully,andthe obtainedbeing fraudulentlyhis ofpossession property

be void.might thus makement which he would



December, v.CLOSSON MOFEIS ON. 4831867.]

But if faith,the officer histook the from in to securemoney prisoner good solelyand
his safe and he thus thekeeping, money,while was and aproperly lawfully holding
writ be put into his hands he maythe attach theagainst prisoner, lawfully money,
and such attachment be valid.will

case,In such if faith,there were no allevidence the of or ifupon question upongood
the evidence the bejury should unable to find a thatwayeitherpreponderance upon
question, the inpresumption should be favor of the officer.

This is an action of for of tbe oftrover tender notes valuelegal
$350, for $16.50,and coins of the of one silvergold silver value for
watch of the $30, $5,value of oneone watch chain of the of andvalue
calf skin wallet of the $1.value of

The writ is 20, 1865,dated and theNov. wasTentered at November
Term, 1865.

It defendant,that the on theappears of the 3d of No-evening day
vember, 1865, Bath,at sheriff,in assaid a hav-county, deputyacting

arresteding the aon for made oneplaintiff Sethcomplaint larceny, by
Ford, and had the a of thehaving beforeplaintiff justicearraigned peace,
on said and thecomplaint, thereon beenhearing adjourned,having

motion,his fromthereupon proceeded own and without orderupon any
such will,to searchmagistrate, the of the hisperson againstplaintiff
and found notes,thereon and took from him the aforesaid tenderlegal

bills,bank coin, watch,and silver watch chain and Ongold wallet.
the 4, 1865,of the at-morning next it ofNov. two writsday, being
tachment Ford,theagainst one in of said and one in fa-favorplaintiff,
vor of Cox, direction,Edward K. made said intoFord’s wereby put
the hands,defendant’s and and madehe attached saidthereupon property
return thereof. this, ato and within few the de-Subsequently days,
fendant received other writs the and made additionalplaintiff,against
attachments ofthereon the same property.

The defendant claims that it him and takewas for to”searchnecessary
from the aforesaid,the in order to insure hispláintiff property safekeep-

; that he soing did in faith that and that he wasonly,for reasongood
seizure,do,authorized law so to and that the for such andby necessity

it,his faith in are to be withoutgood affirmativemaking presumed any
further, he,on his the claims thatshowing and defendant vir-part; by

tue of said searched the and from histakennecessity, having plaintiff
aforesaid,the reasons theand for these sameperson property having

in his attach the same oncould the writsnecessarily properlykeeping,
aforesaid, aforesaid,in manner and that he now holds the sameproperly

saidon attachments.
The claims:plaintiff
1. That the to'the of the neces-burden of in existenceproof regard

seizure, afor the search and and in to its done withsity regard being
intention, rests the defendant.proper upon

claims, that, and2. The it that the searchif be concededplaintiff
named,named, wereseizure for the the circumstancesand underobjects

lawful, still, anof his authority, beingabuse the defendant (itany by
initio;«6aconferred make himwouldauthority by trespasserlaw,)

hands,he had in histhat an attachment of this which simplyproperty
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for all otherand whichthe pur-to the safe ofinsure plaintiff,keeping
an abuse of the au-the the waswas still on ofperson plaintiff,poses,
that the attachmentthehe and heldunder which took property;thority

ofthe exercise the"a act withof wasthe incompatiblepositiveproperty
seizure, and that there-the search andunder he madewhichlegal right

a abfore the defendant is initio.trespasser
submitted to theabove raised beIt that thewas questionsagreed

as courtcourt, in said case said maybe renderedand that such judgment
elects, saidafter such isOr,order. if either so opinion given,party

ahave trial.cause may jury
The thus raised were reserved.of lawquestions

Morse, for& and H. & G. A. Bingham, plaintiff.IVestgate

Hibbard, for defendant.andCarpenter

Sargent, theirof the to be secure inThe persons,J. peopleright
seizures,effects,houses, unreasonable searches andandpapers against

life,and of or without dueliberty pro-property,against being deprived
law, the 4th and 5th amendments to the constitu-cess of is secured by

States, 19,the and Bill N.tion of and articles 15 ofUnited Rights,by
H. Constitution.

law,in of criminal searches and seizures oftenBut the administration
reasonable,become, Thebut andnot only highly proper necessary.

inof search warrants forofficers underduty specifiedspecific property
Erwin,;57,1 1is Cr. Law 58 v.well settled. Ch. Com.places,

Mix,587; 3 thatv. Wend. 351. Our statuteAllen providesHalley
article or used"any officer who shall find any implement, thing, kept,

law,ofin or in the commission ofor to be used violation anydesigned
arrested,offence, to or lia­in the of or anybelonging personpossession

offence, law,or offor violation shall suchble to be arrested such bring
court,thebefore orarticle or justice having jurisdic­tiring,implement,

offence, suchthe who shall make order theirtion of respecting custody
asor destruction may require.”justice

also inan officer would be from aAnd we think that justified taking
crime,arrested for hewhom he had mightany deadly weaponperson

dirk,revolver, knife, cane,a ahim, a asuch as a swordfind slungupon
club, it had been used used inshot, a not or intended to beor though

arrested,which the had beenthe of the offence forcommission prisoner
threats of towards the officer had beenand no violenceeven though

officer,ofhis on the the andmade. A due for own safety partregard
a ifwould sufficient search to ascertainsafety,also for the justifypublic

the of the or inwere carried about weresuch person prisoner,weapons
found, theseize and hold them untilhis and if to prisonerpossession,

beor until couldtheyshould be otherwise disposedproperlydischarged,
Preston, 9,21 16.Vt.of. v.Spalding

value,think it with or other articles of foundSo we be moneymight
which,of if in hethe means left 1ns mightbyupon prisoner, possession,

,tools, or or withor obtainhis weaponsprocure escape, implements,
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■whichto effect his think the a forWe officer manescape. arresting
crime, should,not but suchmake searches andonly may, frequently
seizures; that andin cases be reasonable andmany they might proper,
courts faith,would sohold him harmless for he acts inwhendoing, good
and from a to his or the or the of hisown safety,regard securitypublic
prisoner.

this,must, think,It we a like bein case a of fact for thequestion
whetherjury, the of the from the were bonataking property prisoner

and,forfide, as andany indicated above reasonable ofpurpose proper,
course, unreasonable,justifiable, or it were mala and forwhether fide,
an andimproper unjustifiable purpose.

settled,It toseems be now well it was held the otherlongthough
thatway, where an of aunlawfullyofficer debtor’sgets possession prop­
aserty, into his house withoutby breaking authority,dwelling proper

and execution,then itattaches on or it onmesne leviesprocess, upon
void, Nichols,the 270;attachment Ilsleyor will v. 12be Pick.levy

;Hubbard, Hubbard,v. 24 4Wend. 369 v. Hill 437.People Curtis
In the cited,cases above athe officer broke into house todwelling

attach on a in awrit civil cause. The inpersonal property breaking
that case unlawful,was and the of the thuspossession property being

obtained, held thatit was the attachment of theunlawfully wasproperty
void, not that the not have been andmight legallyproperty properly
attached writs,on these if the officer could have obtainedproperly pos­

it, case,session of without the house. in this theSobreaking money
attach,and other ifarticles were articles to the officer couldproper

them, debtor,obtain of therightfully without whichpossession arresting
his writ did not him in if thewarrant Now officer took advan­doing.

warrant,of it,his theand arrest under’ to take from histage prisoner
this fornot but for theproperty, any legitimate purpose, simply purpose
of writs,it on that would bethese ofattaching thepossessionobtaining

under false and which would makeproperty thefraudulently,pretenses,
to stand the unlawful in case oflikepossession intopossession breaking

case,the house in the other and would not the attachment.justify
Kissam, 186;Woodworth 15 Johns.v. v. 10Murray Burling,

172; 507;Johns. v. Wend.Allen 5 v. Lath­Crofoot, Chapman
110; Root,6 6Cow. Jones v. 437.rop, Gray

find,If the or if itshall be conceded that thejury was jus-defendant
tified in the first in this from theinstance undertaking property prisoner

arrest,his warrant to then the attachment of thesubsequent ongoods
the be But itwrits was -well and will valid. if be found orenough,
conceded that officer this from thethe took for theprisoner,property

use,it or forof to his own the ofpurpose merely purposeconverting
it into so that he be able to attach ithis ongetting possession might

held,of orwrits other which he then was to receiveparties, expecting
afterwards, unlawful,then would fraudulent andhis be andpossession

in of suchthe attachment he makesubsequently pur-might pursuance
think,would, bewe void.pose,

take "that defendant couldPlaintiff’s counsel in theargument position
in to not to se-do act reference saidnot any requiredlawfully property
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as he would havethe such actssafe of thecure exceptkeeping prisoner,
thedo, remainedif had actually uponauthorized to thebeen property

noth-isThereof the this erroneous.But isprisoner.” plainlyperson
is socase that pe-in nature of in thisthe or character the propertying

It is becauseonlythat it attachment.culiar fromanyenjoys exemption
debtor, that it at-is the of beingthe theproperty upon person prevents

thethat attaches toon writ. It is a per-tached orany right privilege
debtor, as thethe and the and as soonof not to propertyson property,

debtor, eitherfrom the of in way, bythe anyis legalseparated person
ceases,another, and theown act or the act of thishis exemptionspecial

be attached like othermay any property.property
toThat the defendant this anycould not have propertyappropriated

it,use, warrant, isunder the conferredor authority byoriginal any
initio, no doubt.He would then a abclear. have been trespasser

butThe authorities on this are and unquestioned, theynumerouspoint
case, isno to a con-have this because here new authorityapplication

to did not au-law do which the warrantferred originalby something,
If, of he the andthorize. virtue one could seizeby process, property

the his safeit from of the and hold it to securetake person prisoner,
that that But thuswould be the extent of whileauthority.keeping,

hands,it under that a intonew comes his byholding authority, process
he is invested with a is commanded to attachwhich new andaitthority,

it to thethis and hold thison new satisfy judgmentsproperty process
that be recovered in these The if takensuits.may rightlyproperty,

debtor,the of the is it can attached withoutfrom now where beperson
debtor,the the into his housewith of or tointerfering person breaking

of it.obtain possession
If this had from the of thebeenproperty separated person prisoner,

house, law,his ittaken from under of isor authoritydwelling separated
his and out of his If defend-house thisfrom for all purposes.person

and holds of the inant lawfully question,rightfully possession property
it,used force fraud a isor to obtain then writwhenhaving putwithout

hands, he attach But if thehis and it.into may pos-properly lawfully
fraud,the andof was obtained force or hence wassession property by

his willthen attachment be and void.subsequent illegalillegal,
that hadthis defendant and takensupposeAgain, legally properly

from the of and itthe wasthis person simply holdingproperty prisoner,
his and thus it in anoth-while histo escape, possession,prevent holding

officer, knew of wdiat had should come withwhoer nothing happened,
the and this in the defend-writs prisoner,some against finding property

hands, itand that to the he at-ant’s learning belonged prisoner, might
it,andit on his writs hold the same as he a of oxentach yokemight

to the find of somewhich he in the handsthat prisoner,belonged might
And not the defendant the asthird attachwhy mightperson. property

another, if hisas was obtained?possession lawfullywell
didIf defendant under his warrant what his war-the nothing except

hands,him in to the time the writs came into hisrant justified doing, up
himthen has done what his authorized toand since writsnothing except

indo, he for case has sufficientstands well that he a justifica-enough;
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all initio,tion for his acts. He is henot a ab because is nottrespasser
a at all.trespasser

What are the in the case as whether the actedto officerpresumptions
in faith or faith,in bad and on is the burdengood ofwhom proof?

can, course,There case,of be no either in such a thatwaypresumption
law,shall be conclusive in anot et de that"presumptio juris jure”

cannot it,be contradicted Nor would aevidence. beby any perhaps,
all,of even,law at anot which shouldpresumption "presumptio juris,”

hold the conduct the circumstances,of officer to be all tillunderright
the is But the acts of the officer in tak-contrary affirmatively proved.

the the taken,with kind ofing and all theproperty, attendantproperty
and attachment,circumstances of the seizure thesubsequent and of are

beto considered and and the of faith on theweighed, question good part
of the officer is to be settled and decided the of theupon preponderance
evidence, when anythere is such But in case of thepreponderance.
equal of the where was nobalancing testimony, there preponderance

or,either in theway, absence of all evidence the thereupon question,
can, think,we be no in that the is in fa-hardship holding presumption

ofvor the officer. This would be what is termed asometimes presump-
fact,tion of hominis,”a or in con-"presumptio "presumptio judiéis,”

tradistinction to a of law. Die.presumption Jacobs’ Law Title pre-
3 3064-3068;Bouv. Just. secs.sumptio; 14,44,1 Greenl. Ev. secs.

and 1 155,Ev. and and notes. But theseq.; distinctionPhilips seq.,
between this last and of,the before is notjuris,”"presumptio spoken

marked orvery clearly well thedefined authorities.by
As in of'case an instrument in in which there has been somewriting,

alteration,material it State,is held in this that isthere no presumption
law,of either conclusive,orconclusive not that the alteration was made

after instrument,the execution of the so as to exclude the instrument as
evidence, either or until someconclusively is of theexplanation given
alteration, aliunde. But the instrument is toallowed be in evi-given

instance,dence in the first the isalterationnotwithstanding apparent,
and the are instructed that to the it-jury are consider instrumentthey
self, in case,connection with all decide,the other in theevidence and

the evidence,of when theupon alteration was made.preponderance
circumstances,But if there is an entire absence of evidence ofand eith-

er in aliunde,the instrument itself or from the could findwhich jury
alteration,the oftime the or if all the noevidence there wasupon pre-

either then the al-fact arises that theponderance way, ofpresumption
227,was Hills,teration made theafter execution. H.44 N.Cole v.

235, and cases cited.
case,So in this thinkwe the facts should the jury,all be submitted to

and find,should a of all the- wheth-they upon testimony,preponderance
er the seizure in this or other case was or malaany made bona jide.jide

ifBut there was no evidence in canthe case from that questionwhich
settled, introduced,or,be if after beall the thatevidence mayhearing

balance,the should find the to thejury scales in even presumptionhang
be, instructed,should be held to toand the that areshould be theyjury

that the think this due toseizure was made bonapresume jide. We
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of officers of whojustice,the thethe cause of and tojustice, protection
advice, inand withoutoften on to act legalbe calledmay promptly

ofand safetyand and thecases of where interestsuncertainty,doubt
the are most involved.public deeply

the most materialbein case wouldeveryThe circumstances nearly
instance,theevidence, in firstall submitted to theand should be jury
thebut if jury,made eitherwithout way;beingany legal presumptions

evidence, case, asshould assumeto thethe are unable decide theyupon
thethefact,a that the acts of officer were right, uponofpresumption

to doneoath, havearesame that officers underacting presumedprinciple
132,Colvin, 14 Johns.their the is Hills v.tillduty contrary proved.

Brown,; 41cited; Holt, v.4 Pick. Crossand cases v. 258Gilman
415,420;283, 288; H.45 N.N. H. v. Newington,Shackford

232, b.Coke Litt.

Mary M. & P. Wheeler & al.al. v. DanielWilcox

a fee without words of succes-to a willgrant corporation aggregate, convey simpleA
sion or limitation.

B., aof road tocorporationfor tbe use of a land foraggregate,a to in trustgrantSo
inheritance,a that theupon groundfee without words of thebridge, conveyits will

is as to arequirenature of the trust such fee.
of the housesmanyof a of water is accustomed tospringthe proprietor supply■Where

rent, who to the landyearly personswith water for a and claim ownof a village
them,andrun, threaten thuspipes interruptwhich the water to cutsome ofthrough

water, of a suchequity bya court will take of bill filedjurisdictionofthe supply
nature,which, maythe threatened in its be regardedand restrain injury,proprietor,

therebyisinjurywill this be exercised noespecially power whereas irreparable;
defendants, the con-legaland the of the turnrights parties solelyto the upondone
a deed.struction of

and the Leonarda bill in the widow heirs of lateequity, byThis is
claim,Wilcox, that and those under whom have forthey, theyalleging

Orford,a in havecertain from which they sup-ownedyears springfifty
water, others,with and four familiesfamilies there amongmanyplied

called,road, and for thanso some of them morethe Bridgeliving upon
road,means of laid down in said and extend-and by pipesfifty years,

rods; theirof about the andsixtyits whole length alleging plaintiffsing
said water for withoutfiftyso overconveyed years interrup-ancestors

so,a to do thus ation, acquiredall the time and haverightclaiming
do; for the use of the so haveand that water theysupplied,so toright

the same dollarseach fivefrom receiving per year.received person
defendants, to rent de-the reasonableThat the being unwilling pay

for the the standwater furnished for tavernthemanded plaintiffs,by
them, saidobtained a deed of the soil of thehavebyrecently bought


