Q.
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unless they find that it relates to other or further transactions, than
those detailed by Dr. Caverly.

The declarations of Joseph Haskell, senior, offered by the plaintiffs,
are not evidence against this defendant, if made after the deposit of the
deed with Dr. Caverly. It is true that both parties claim under the de-
clarant ; but the defendant’s claim dates from the deed; not, like the
plaintiffs’, from the death of the declarant.

The defendant is bound by all his grantor’s declarations up to the
time of the alleged grant, on the ground that his grantor and he are
identified in interest. DBut this identity ceases when the conveyance is
made, for it then becomes the interest of the grantor to limit and defeat
the operation of his conveyance. If the subsequent declarations of the
grantor are admissible in behalf of his heirs, they would have been
equally so in behalf of himself, thus giving him the power of indirectly
revoking his own grant. By a conveyance, a grantee succeeds to the
title as qualified by the admissions of his grantor, made before the con-
veyance ; but this title is not subject to be impaired or defeated by any
subsequent declarations of the grantor. Hurlburt v. Wheeler, 40 N.
H. 78, p. 76=7; Bartlettv. Delprat, 4 Mass. 102 ; Aldrich v. Harle,
13 Gray 578; Clark v. Waite, 12 Mass, 439; see, also, Smith v.
Powers, 15 N. H. 546.

Case discharged.

CrossoN v. MORRISON,

If an officer unlawfully obtains possession of a debtor’s property, as by breaking into
his dwelling house, or arresting his person, without proper authority to do so, for the
purpose of attaching such property on mesne process, or levying “upon if on execu-
tion, such attachment or levy will be void.

An officer who has arrested a prisoner on a warrant charging him with the commission
of a crime, may ordinarily search him o tar as to ascertain if he have deadly or dan-
gerous weapons on his person, or in his possession, and if such are found, he may
seize them and hold them, until they can be safely returned or otherwise properly
disposed of, if in good faith he believes such course necessary for his own or the pub-
lic safety, or for the safe keeping of the prisoner,

If a prisoner has about his person money, or other articles of value, by means of which,
if left in his possession, he might obtain tools, or implements, or assistance, or weap-
ons, with which to effect his escape, the officer arresting him may seize and hold such
property for a time, without being liable for a conversion of the property, if he acts
1n good faith and for the purposes aforesaid.

1t is a question of fact in such cases for the jury, whether the officer taking such prop-
erty from his prisoner, acted in good faith and for a proper purpose, or in bad faith,
with an improper and unlawful purpose.

If an officer having arrested a prisoner upon a warrant, should take money from his
person, simply for the purpose of getting possession of it, so that he might attach it
on writs which he then held, or was expecting to receive, against the prisoner, then
his possession of the property being obtained fraudulently and unlawfully, the attach-
ment which he might thus make would be void.
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But if the officer took the money from his prisoner in good faith, and solely to secure
his safe keeping, and while he was thus properly and lawfully holding the money, a
writ be put into his hands against the prisoner, he may lawfully attach the morey,
and such attachment will be valid.

In sueh case, if there were no evidence upon the question of good faith, or if upon all
the evidence the jury should be unableto find a preponderance either way upon that
question, the presumption should be in favor of the officer.

Ta1s is an action of trover for legal tender notes of the value of
$350, for gold and silver coins of the value of $16.50, for one silver
watch of the value of $30, one watch chain of the value of §5, and one
calf skin wallet of the value of $1.

The writ is dated Nov. 20, 1865, and was3entered at the November
Term, 1865.

It appears that the defendant, on the evening of the 3d day of No-
vember, 1865, at Bath, in said county, acting as a deputy sheriff, hav-
ing arrested the plaintiff on a complaint for larceny, made by one Seth
Ford, and having had the plaintiff arraigned before a justice of the peace,
on said complaint, and the hearing thereon having been adjourned,
thereupon proceeded upon his own motion, and without any order from
such magistrate, to search the person of the plaintiff against his will,
and found thereon and took from him the aforesaid legal tender motes,
bank bills, gold and silver coin, watch, watch chain and wallet. On
the morning of the next day, it being Nov. 4, 1865, two writs of at-
tachment against the plaintiff, one in favor of said Ford, and one in fa~
vor of Edward K. Cox, made by said Ford’s direction, were put into
the defendant’s hands, and he thereupon attached said property and made
return thereof. Subsequently to this, and within a few days, the de-
fendant received other writs against the plaintiff, and made additional
attachments thereon of the same property.

The defendant claims that it was necessary for him to search and take
from the plaintiff the property aforesaid, in order to insure his safe keep-
ing; that he did so in good faith for that reason only, and that he was
authorized by law so to do, and that the necessity for such seizure, and
his good faith in making it, are to be presumed without any affirmative

showing on his part; and further, the defendant claims that he, by vir- -

tue of said necessity, having searched the plaintiff and taken from his
person the property aforesaid, and for these reasons having the same
necessarily in his keeping, could properly attach the same on the writs
aforesaid, in manner aforesaid, and that he now properly holds the same
on said attachments.

The plaintiff claims :

1. That the burden of proof in regard to the existence of the neces-
sity for the search and seizure, and in regard to its being done with a
proper intention, rests upon the defendant.

2. The plaintiff claims, that, if it be conceded that the search and
seizure for the objects named, and under the circumstances named, were
lawful, still, any abuse by the defendant of his authority, (it being an
authority conferred by law,) would make him a trespasser ab initio;
that an attachmeut of this property which he had in his hands, simply
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to insure the safe keeping of the plaintiff, and which for all other pur-
poses, was still on the person of the plaintiff, was an abuse of the au-
thority under which he took and held the property ; that the attachment
of the property was “a positive act incompatible with the exercise of the
legal right under which he made the search and seizure, and that there-
fore the defendant is a trespasser ab inetio.

It was agreed that the questions above raised be submitted to the
court, and that such judgment be rendered in said case as said court may
order. Or, if either party so elects, after such opinion is given, said
cause may have a jury trial,

The questions of law thus raised were reserved.

Westgate & Morse, and H. & G. A. Bingham, for plaintiff.
Carpenter and Hibbard, for defendant.

SareENT, J. The right of the people to be secure in their persons,
houses, papers and effects, against unreasonable searches and seizures,
and against being deprived of life, liberty or property, without due pro-
cess of law, is secured by the 4th and 5th amendments to the constitu-
tion of the United States, and by articles 15 and 19, Bill of Rights, N.
H. Coustitution. '

But in the administration of criminal law, searches and seizures often
become, not only reasonable, but highly proper and necessary. The
duty of officers under search warrants for specific property in specified
places, is well settled. 1 Ch. Cr. Law 57, 58; Com. v. Erwin, 1
Allen 587 ; Halley v. Mix, 3 Wend. 351. Our statute provides that
“any officer who shall find any implement, article or thing, kept, used
or designed to be used in violation of law, or in the commission of any
offence, in the possession of or belonging to any person arrested, or lia-
ble to be arrested for such offence, or violation of law, shall bring such
implement, article or thing, before the justice or court, having jurisdic-
tion of the offence, who shall make such order respecting their custody
or destruction as justice may require.”

And we think that an officer would also be justified in taking from a
person whom he had arrested for crime, any deadly weapon he might
find upon him, such as a revolver, a dirk, aknife, a sword cane, aslung
shot, or a club, though it had not been used or intended to be used in
the commission of the offence for which the prisoner had been arrested,
and even though no threats of violence towards the officer had been
made. A due regard for his own safety on the part of the officer, and
also for the public safety, would justify a suflicient search to ascertain if
such weapons were carried about the person of the prisoner, or were in
his possession, and if found, to seize and hold them until the prisoner
should be discharged, or until they could be otherwise properly disposed
of.  Spalding v. Preston, 21 Vt. 9, 16.

So we think it might be with money or other articles of value, found
upon the prisoner, by means of which, if left in his possession, he might
procure his escape, or obtain .tools, or implements, or weapons with
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which to effect his escape. We think the officer arresting a man for
crime, not only may, but frequently should, make such searches and
seizures ; that in many cases they might be reasonable and proper, and
courts would hold him harmless for so doing, whenhe acts in good faith,
and from a regard to his own or the public safety, or the securlty of his
prisoner.

It must, we think, in 2 case like this, be a question of fact for the
jury, whether the taking of the property from the prisoner were bona
Jide, for any purpose indicated above as reasonable and proper, and, of
course, justifiable, or whether it were mala fide, unreasonable, and for
an improper and unjustifiable purpose.

It seems to be now well settled, though it was long held the other
way, that where an officer unlawfully gets possession of a debtor’s prop-
erty, as by breaking into his dwelling house without proper authority,
and then attaches it on mesne process, or levies upon it on execution,
the attachment or levy will be void. JZlsley v. Nichols, 12 Pick. 270 ;
People v. Hubbard, 24 Wend. 369 ; Curtis v. Hubbard, 4 Hill 437.

In the cases above cited, the officer broke into a dwelling house to
attach personal property on a writ in a civil cause. The breaking in
that case was unlawful, and the possession of the property being thus
unlawfully obtained, it was held that the attachment of the prouexty was
void, not that the property might not have been legally and properly
attached on these writs, if the officer could have properly obtained pos-
session of it, without breaking the house. So in this case, the money
and other articles were proper articles to attach, if the officer could
rightfully obtain possession of them, without arresting the debtor, which
his writ did not warrant him in doing. Now if the officer took advan-
tage of his warrant, and the arrest “ander it, to take from his prisoner
this property, not for any legitimate purpose, but simply for the purpose
of attaching it on these wrlts, that would be obtaining possession of the
property under false pretenses, and fraudulently, which would make the
possession to stand like the unlawful possession in case of breaking into
the house in the other case, and would not justify the attachment.
Woodworth v. Kissum, 15 Johns. 1863 Murray v. Burling, 10
Johns. 1725 Allen v. Crofoot, 5 Wend. 507 Chapman v. Lath-
rop, 6 Cow. 110; Jomes v. Root, 6 Gray 437.

If the jury shall find, or if it be conceded that the defendant was jus-
tified in the first instance in taking this property from the prisoner under
his warrant to arvest, then the subsequent attachment of the goods on
the writs was well enough, and will be valid. But if it be found or
conceded that the officer took this property from the prisoner, for the
purpose of converting it to his own use, or merely for the purpose of
getting it into his possession so that he might be able to attach it on
writs of other parties, which he then held, or was expecting to receive
afterwards, then his possession would be fraudulent and unlawful, and
the qttachment he might subsequently make in pursuance of such pur-
pose, would, we thmk. be void.

Plaintiff’s counsel in argument take the position “that defendant could
not lawfully do any act in reference to said property not required to se-
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cure the safe keeping of the prisoner, except such acts as he would have
been authorized to do, if the property had actually remained upon the
person of the prisoner.” But this is plainly erroneous. There is noth-
ing in the nature or character of the property in this case that is so pe-
culiar that it enjoys any exemption from attachment. Itisonly because
the property is upon the person of the debtor, that prevents it being at-
tached on any writ. It is a right or privilege that attaches to the per-
son of the debtor, and not to the property, and as soon as the property
is separated from the person of the debtor, in any legal way, either by
his own act or the act of another, this special exemption ceases, and the
property may be attached like any other property.

 That the defendant could not have appropriated this property to any
use, under the original warrant, or any authority conferred by it, is
clear. He would then have been a trespasser ab ¢nitio, no doubt.
The authorities on this point are numerous and unquestioned, but they
have no application to this case, because here a new authority is con-
ferred by law to do something, which the original warrant did not au-
thorize. If, by virtue of one process, he could seize the property and
take it from the person of the prisoner, and hold it to secure his safe
keeping, that would be the extent of that authority. But while thus
holding it under that authority, a new process comes into his hands, by
which he is invested with a new authority, and is commanded to attach
this property and hold it on this new process to satisfy the judgments
that may be recovered in these suits. The property, if rightly taken
from the person of the debtor, is now where it can be attached without
interfering with the person of the debtor, or breaking into his house to
obtain possession of it.

If this property had been separated from the person of the prisoner,
or taken from his dwelling house, under authority of law, itis separated
from his person and out of his house for all purposes. If this defend-
ant rightfully and lawfully holds possession of the property in question,
without having used force or frand to obtain it, then when a writ is put
into his hands, he may properly and lawfully attach it. But if the pos-
session of the property was obtained by force or fraud, and hence was
illegal, then his subsequent attachment will be illegal and void.

Again, suppose that this defendant had legally and properly taken
this property from the person of- the prisoner, and was simply holding it
to prevent his escape, and while thus holding it in his possession, anoth-
er officer, who knew nothing of what had happened, should come with
some writs against the prisoner, and finding this property in the defend-
ant’s hands, and learning that it belonged to the prisoner, he might at-
tach it on his writs and hold it, the same as he might a yoke of oxen
that belonged to the prisoner, which he might find in the hands of some
third person. And why might not the defendant attach the property as
well as another, if his possession was lawfully obtained?

If the defendant did nothing under his warrant except what his war-
rant justified him in doing, up to the time the writs came into his hands,
and since then has done nothing except what his writs authorized him to
do, he stands well enough ; for in that case he has a sufficient justifica~




December, 1867.] CLOSSON ». MORRISON. 487

tion for all his acts. He is not atrespasser ab ¢nstro, because he is not
a trespasser at all.

‘What are the presumptions in the case as to whether the officer acted
in good faith or in bad faith, and on whom is the burden of proof?
There can, of course, be no presumption either way in such a case, that
shall be conclusive in law, not a “presumptio juris et de jure,” that
cannot be contradicted by any evidence. Nor would it, perhaps, be a
presumption of law at all, not a “presumptio juris,” even, which should
hold the conduct of the officer to be right under all circumstances, till
the contrary is affirmatively proved. But the acts of the officer in tak-
ing the property, with the kind of property taken, and all the attendant
and subsequent circumstances of the seizure and of the attachment, are
to be considered and weighed, and the question of good faith on the part
of the officer is to be settled and decided upon the preponderance of the
evidence, when there is any such preponderance. But in case of the
equal balancing of the testimony, where there was no preponderance
either way, or, in the absence of all evidence upon the question, there
can, we think, be no hardship in holding that the presumption is in fa-
vor of the officer. This would be what is sometimes termed a presump-
tion of fact, a “presumptio homints,” or “presumptio judicis,” in con-
tradistinction to a presumption of law. Jacobs’ Law Dic. Title pre-
sumptio; 3 Bouv. Just. secs. 3064-3068; 1 Greenl. Ev. secs. 14, 44,
and seq.; 1 Philips Ev. 155, and seq., and notes. But the distinction
between this last and the “presumptio juris,” before spoken of, is not
very clearly marked or well defined by the authorities.

As in case of an instrument in writing, in which there has been some
material alteration, it is held in this State, that there is no presumption
of law, either conclusive or not conclusive, that the alteration was made
after the execution of the instrument, so as to exclude the instrument as
evidence, either conclusively or until some explanation is given of the
alteration, aliunde. But the instrument is allowed to be given in evi-
dence in the first instance, notwithstanding the alteration is apparent,
and the jury are instructed that they are to consider the instrument it-
self, in connection with all the other evidence in the case, and decide,
upon the preponderance of evidence, when the alteration was made.
But if there is an entire absence of evidence and of circumstances, eith-
cr in the instrument itself or altunde, from which the jury could find
the time of the alteration, or if upon all the evidence there was no pre-
ponderance either way, then the presumption of fact arises that the al-
teration was made after the execution. Cole v. Hills, 44 N. H. 227,
235, and cases cited.

So in this case, we think the facts should all be submitted to the jury,
and they should find, upon a preponderance of all the testimony, wheth-
er the seizure in this or any other case was made bona fide or mala fide.
But if there was no evidence in the case from which that question can
be settled, or, if after hearing all the evidence that may be introduced,
the jury should find the scales to hang in even balance, the presumption
should be held to be, and the jury should be instructed, that they are to
presume that the seizure was made bona fide. We think this due to
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the cause of justice, and to the protection of the officers of justice, who
may be often called on to act promptly and without legal advice, in
cases of doubt and uncertainty, and where the interests and safety of
the public are most deeply involved.

The circumstances in nearly every case would be the most material
evidence, and should all be submitted to the jury in the first instance,
without any legal presumptions being made either way ; but if the jury,
upon the evidence, are unable to decide the case, they should assume as
a presumption of fact, that the acts of the officer were right, upon the
same principle that officers acting under oath, are presumed to have done
their duty till the contrary is proved. Hills v. Colvin, 14 Johns. 132,
and cases cited ; Gzlman v. Holt, 4 Pick. 258; Oross v. Brown, 41
N. H. 288, 288; Shackford v. Newingtor, 45 N. H. 415, 420;
Colie Litt. 232, b.

Mary M. Wircox & Arn. ». Dawirr, P. WHEELER & AL.

A grant to a corporation aggregate, will convey a fee simple without words of succes-
sion or limitation.

So a grant to B., in trust for the use of & corporation aggregate, of land for a road fo
its bridge, will eonvey a fee without words of inheritance, upon the ground that the
nature of the trust is such as to require a fee.

‘Where the proprietor of a spring of water is accustomed to supply many of the houses
of a village with water for » yearly rent, and persons who cﬁtim to own the land
through which some of the water pipes ron, threaten to cut them,and thus interrups
the supply of water, a court of equity will take jurisdiction of a bill filed by such
proprietor, and restrain the threatened injury, which, in its nature. may be regarded
as irreparable ; especially will this power be exercised where no injury is thereby
done to the defendants, and the rights of the parties turn solely upon the legal con-
struction of a deed.

Tris is a bill in equity, by the widow and heirs of the late Leonard
Wilcox, alleging that they, and those under whom they claim, have for
fifty years owned 2 certain spring in Orford, from which they have sup-
plied many families there with water, and among others, four families
living upon the Bridge road, so called, and some of them for more than
fifty years, and by means of pipes laid down in said road, and extend-
ing its whole length of about sixty rods ; alleging the plaintiffs and their
ancestors so conveyed said water for over fifty years without interrup-
tion, claihing all the time a right to do so, and have thus acquired a
right so to do; and that for the use of the water so supplied, they have
received from each person receiving the same five dollars per year.

That the defendants, being unwilling to pay the reasonable rent de-
manded by the plaintiffs, for the water furnished for the tavern stand
recently bought by them, have obtained a deed of the soil of the said




