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Tappan & al.v. Susan MorseStevens

under tbeclaimantsAn is good againstunrecorded deed everybody, except subsequent
same notice of the firstimmediate withoutgrantor conveyance.

thefromThe record a isof fraudulent deed sufficient notice to subsequent purchasers
fraudulent grantor.

isdefraud the of the grantor,A without consideration made to creditorsconveyance
a a and withagainstvalid for sufficient consideration,valuablesubsequent purchaser

notice of the first conveyance.
is in witha cf if it that the defendant tenant commonUnder non tenure,plea appears

another be maintained for the share of the defendantthe writ willperson, plaintiff’s
held in the share of the other tenant in common.so and will abate forcommon,

Morsetracts of land in SusanWrit of for several Rumney.entry
suit, and the weredied after the of the beforecommencement pleas

pleaded.
defendant, to demandedMorse, the as of theS. otherStephen part

tenure, and nul as to the residue. Thenon disseizinpremises, pleaded
disseizin,of and to theissue on the nul pleaplaintiff joined repliedplea

tenure, of the in writ.of non the seizin defendant as theallegedaffirming
Tim-The title under a to fromdemandant claimed himselfmortgage

I860,Morse, 27, the at New-dated same dayothy acknowledgedAug.
Yt., acknowl-B. who subscribed the certificate ofbefore C.bury, Lesley,

28,a Thereas in recorded wasMaster Oct. 1860.Chancery,edgment
no that had to theevidence receiveLesley authority acknowledgmentany
of the as in Chancery.the deed his certificate a Masterexcept signing

27,$1000,The to a note for dated Nov.was securegivenmortgage
1857, to and M.for lent the demandant H. B. Morse C.bymoney
Morse; as andTimothywas them and Morse payablesigned by surety,
to or demand with interestorder on annually.plaintiff

Morse,The title of Morse was derived from Robert underTimothy
1857,deeds, 1,of acknowl-one all the datedthree premises, January

;2,andthe same recorded January 1857day,edged covering part.one
28, 1854,dated Dec. and recorded theof the premises acknowledged

11, 1859,the acknowl-and one of all dated Julysame day, premises
8,same and recorded November 1859.the dayedged

that Robert Morse was in ofThe evidenceplaintiff possessiongave
Morse,to his to and alsothe conveyance Timothypremises previous

Morse was in the of thethat S. ofevidence possessionStephen part
non tenure.to hewhich pleadedpremises,

Morse,to the deed of thatdefendant TimothyThe objected mortgage
tobefore an officer authorized receivelawbyit was not acknowledged

the ac-this court ruled thatOn withoutthe point,acknowledgment.
deed was sufficientto the seizin andor record the transferknowledgment

and that the notMorse to the defendant wastitle of Timothy plaintiff,
till he Tomake the showed some title. whichin a situation to objection

defendantthe excepted.
that, after thedefendant then to severalThe offered prove conveyances

Morse, 1862,on the 21st ofMorse toof Robert Timothy September,
consideration,a to theMorse for and sufficientvaluable conveyedRobert
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defendant- that wasof the to which nul disseizinpart premises plead-
;ed and that the of to Morse wereRobert Morseconveyances Timothy

made to the of considera-defraud creditors Robert Morse and without
; defendant,tion but did not offer to show that the when he took his

fraud. The ruled the facts thushad notice of the court thatmortgage,
action;offered to be tocould not be a defence to the which theproved

defendant excepted.
In answer the of defendant ofto evidence thebyplaintiff’s possession

the of the theto which non tenure was defend-premisespart pleaded,
ant thereof,offered to that he was not sole tenant but tenant inprove
common with aone A. that in suchMorse. The court ruledPeabody

facts,ofstate the ofwrit would be maintained for the shareplaintiff’s
common,the defendant so held in shareand would abate for the of the

common,other tenant in to which both parties excepted.
A verdict was taken consent for the to theby plaintiff, subject opin-

ion of the court.

Pilce and forBryant, plaintiff.

Hibbard, and for defendant.Quincy Carpenter,

Smith, record,J. The "that without or theruling, acknowledgment
deed was sufficient to transfer the seizin and totitle of MorseTimothy
the correct. Ifwas the deed is to asplaintiff,” beplaintiff’s regarded

recorded,and therefore not that does notunacknowledged, properly pre-
vent him from the same his immediate wouldoccupying position grantor

a defendant,have in with this not aoccupied controversy who is credi-
of,tor or from,a suchsubsequent purchaser grantor.

, deed,An heirs,unrecorded the and hisbeing good against grantor
title,must to to the alloperate the asconvey grantee grantor’s against

all who do not claim under the same If the titlepersons hasgrantor.
from grantorthe without inpassed his "it is either ex-vesting grantee,

or in that notinguished so can theperpetual abeyance, questionperson
of him who to be in a colorright may possession, withouthappen though

title,” thus, effect,of in the estate in a or casual oc-vesting trespasser
the "mere circumstance ofbycupant, occupancy.”

as concerns who have an underExcept "acquiredpersons advantage
acts,”the it is not thewhether deed wasrecording important plaintiff’s

ever or holdrecorded. To otherwise would be to rewardacknowledged
the a of thedefendant for which he could in no man­byneglect plaintiff

Dorion,ner have been damnified or see v.prejudiced; Montgomery
250; Mason,6 H.N. 9 N.Odiorne v. H. 24.

the as substituted the deed allunrecorded toplaintiff byRegarding
Morse,the of immediate thehis nextTimothy questionrights grantor,

is, defendant has a better title than Morse. Thewhether this Timothy
be held have had notice of the from Rob-defendant must to conveyance

ert Morse at the time he himself fromto MorseTimothy purchased
The of those furnishedRobert Morse. record constructiveconveyances

Morse, and nonotice to all from Robert goodsubsequent purchasers
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no­this should not be as effectual as actualreason is justwhyperceived
fact,not, in of thedefendant did know conveyancestice. If the prior

his is to inmade his ignorance owing "culpable negligenceby grantor,
ofthe The and ournot registrationregistry.” scope purposesearching

all ofto a record of title which inform the worldacts "are shallpreserve
ofIf be not bound to take notice of the recordaits condition. party

claims, deeds,he then the ofunder whomthe title of the one registering
Davies, 6be useless.” v.for most would wholly Vansantpurposes

52; Lessee, Richardson,Warren, incitedN. S. v. Reporter’sOhio
272-4; ;note, 39Md. N. H. 439 Beal v.6 v.pp. Tripe Marcy,
447, Thomas, J.,Warren, 2 450.Gray p.

of that the of ourIt is remark recordingworthy purpose provincial
act, III., is toin the 13th be "forWilliampassed expressed preventing

lands, itsales and to intentand uncertain of houses and thefraudulent
suchthe known what title or interest have in or tobe better personsmay

offer to that one section act con-as shall saleand of theestates they
athat in the records of a deed whichcludes by filing copyproviding

cau-refuses to "shall be accounted sufficientthe grantor acknowledge,
or estate intion to other theevery person against purchasingpersons

tomentioned besuch deed granted.”
in thisthis of the effect of the issue inUnder view registry, point

is, defraudcase, a made towhether without considerationconveyance
forthe is athe creditors of voidgrantor, subsequent purchaseragainst

consideration, ofand with notice the firsta sufficient convey-valuable
ance.

consideration, wouldThe fact that the first was withoutconveyance
alone,not, be sufficient cause to it aside in favor of this de-setstanding

of this areThe in wellfendant. principal arguments support position
Thomas, J., Warren,the of in 2in able Beal v. Graystated opinion

; 542,see, also, 4 Kent’s Com. note d.447 ed.)(9th
thethe additional fact that the made to defraudDoes wasconveyance

of the to thecreditors subsequentgrantor, give any greater right pur-
notice ?chaser with

Elizabeth, 4,The 27th c. invalidates suchstatute only conveyances
defraud,are the to ormade with injure, subsequentas express design

made, in-It enacts "that all and for theevery conveyancepurchasers.
suchof the to defraud and deceive ortent and person persons,purpose

* *'* *** or shall afterwards the sameas have purchased purchase,
* ** taken asshall be deemed andso formerly conveyed, onlylands

* * *them,and underthat and thoseperson persons,” claimingagainst
**void;be"to utterly

offer,does to that he is theThe defendant not within provisionprove
toHe offers to show that the Timothythis statute. conveyanceof

iscreditors, this cannot onemade to defraud but avail whoMorse was
Theof, from,a Morse.a but Robertcreditor purchasernot subsequent

Elizabeth, c.statute 13thfar in thecourts have extendinggone enough
creditors, cannot, violence5, andto withoutsubsequent doingprotect

it to include the case ofstretch subsequent purchasers.to its language,
to the that a conveyanceauthorities holdwhichAny supportattempt
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void, creditors,made to defraud not as alsocreditors is butonly against
;as can be based on twoagainst subsequent onlypurchasers, grounds

viz., 1st. that an intent to defraud is identicalsubsequent purchasers
with, from,or an intent toto be defraudconclusively presumed existing
creditors, and that the is therefore void under the Eliz-27thconveyance
abeth, 4=; or,c. a2d. that to defraud creditors is so utterlyconveyance
void that no can be under it as what-rights acquired against any person
ever, and that is thethe therefore void under 13th Eliza-conveyance
beth, c. 5.

The first is untenable. An intent to isdefraud creditors notground
identical in with an intent to defraudlaw Bart­subsequent purchasers;
lett, J., in v. H.Doolittle 44 N. 608. The two statutes ofLyman,
the Elizabeth,13th and 27th were aimed at different evils. If "the de­

of statute,” same,each had thesign "been the latterpassing statute
would have been deemed and therefore would neverunnecessary, have
been J., Walton,in Foster v. 378,5 Wattsenacted Kennedy,

379. Neither is the ofp. conclusive,existence one of these intents a
nor, think,as we a from of the exist­prima facie, presumption, proof
ence of the other.

In Roberts on and Fraudulent 2,Voluntary itConveyances, is51—
said: "If the of the be-to defraud hisperson conveying, credi­design
tors, any intention of fraud with to a becomesrespect sopurchaser, by
much the true,less and it be thatmay distressfulpresumable; though
circumstances a toare general temptation dishonesty, yet, the purview
of intent,the statute looks to a and thatonly intentparticular is only
discernible in the natural concert of motives and actions. The contrary

the statutes,confounds and of the tworeasoning objectsoperation and
one,converts the intent under theevidence of into an evidence of intent

other,under the the intentswhere two several have distinct and diver­
Nelson,aims.” J.,This doctrine was endorsedgent by C. in Sanger

Eastwood, 516, 515,v. 19 as : suchafact,Wend. follows "Proof ofp.
Roberts,as toobserved Mr. rather thanby ought advance theprejudice

So, Walton,ofclaims a in v.Foster ubipurchaser.” Ken­supra,
J., 379, "Indeed,said: the fact of itsnedy, veryp. made withbeing

an intent to defraud the creditor of the to showgrantor, that itgoes was
not made aon to defraud of the estate.”purpose merelypurchaser

The second is untenable. The case aofequallyground subsequent
fall statute,does not within the of thepurchaser 13th Eliza-provisions

beth, c. 5. That statute invalidates fraudulent conveyances as"only
actions, suits, debts, accounts,those "whoseagainst” persons damages,

heriots,forfeitures, reliefs,mortuaries andpenalties, suchby guileful
aforesaid, are,aversions or fraudulent and asdevices is shallpractices,

or be, disturbed,in orwise defrauded.”might hindered,"delayed,any
Under this "a made tostatute deed defraud creditors is void asonly

creditors,” to the extent in"and then which itonly be nec-against may
to the estate fordeal with their satisfaction.essary conveyed To this

extent, is ifto this it treated as it had notand been made. Toonly,
other it is the creditors andevery theSatisfypurpose good. convey-

ance sec. 171. astands.” on suchWhen isEquity,Story conveyance
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creditors, it the time commenceis avoided fromonly theybyimpeached
N. H. 53.v. 13Jonesproceedings. Bryant,

Eliza-thethen, under 13ththat are invalidatedconveyancesSeeing,
concerned,beth, attacked byfar as creditors are when actuallyso only

of thecreditors, to the claimand then so far as satisfyonly necessary
them, thatcreditors, can it contendedand the done how berepair wrong

Elizabeth, are invalidatedthis ofunder statute 13th conveyances wholly
ofthe classas are not per-whosubsequent amongagainst purchasers,

terms, not men-in the in issons enumerated statute 1 A purchaser,
of 27thElizabeth, statutetioned in the 13th and the circumstance of the
that heElizabeth been "shows conclusivelyhaving subsequently passed,

first stat-as the terms of thewas not considered included withinbeing
J., Walton, 339.in Foster ubiute v. p.supra,Kennedy,

But, considerations, a serious objectionfrom these there is veryapart
andsettledthe favorable to It is the wellto doctrine the defendant.

on therule of law that a fraudulent is bindingsalutary conveyance
itself,the landhis heirs. The can recover neitherand grantorgrantor
from,deterrule a tonor its value. This has been "with viewadopted

of the doctrinesuch fraudulent acts.” But theand discourage adoption
value, canathat for with notice from the fraudulent grantor,purchaser

aland from totake the the fraudulent amounts nullifica-away grantee,
to thetion the rule.. For thisof would back grantor,preceding give

indeed, land, he cannot, "Ifhis but- is the its value.what same thing,
still,itofland to whom he he is in effect the ownersell the pleases,

forfeited or lost hisand has fraudulent conduct.”by Kennedy,nothing
Walton,J., in v. ubi 381.Foster supra, p.

thus,can the byThe 'declaim' provingpractically,grantor px-opex'ty
he isfx-aud.” He is do means whatown thus enabled to indirecthis by
to doafrom to anotherdirectly,”effecting powergiving"prohibited

himself, confer-do 2 and for thuswhat he cannot Gray p.(see 456,)
to thehethis can receive a in amountequalpower compensationring

the he with the fraudulentof parted by conveyance.value property
tothana would rather conveyancesdoctrine encourage,Such repress,
Ifcreditors, it the chance offor diminishes loss to thedefraud djebtor.

land, is nothe and hold the he woi*secreditors contest conveyancehis
tohe had made no His land has beenthan if conveyance.off applied

debts, casethehis but that would beenof haveinevitablythe payment
hand, the fraudulenthad made no the other ifif he Onconveyance.

creditors, debtorof the theits offanswersconveyance purpose keeping
debts, of hisof his and still realizes thethe value prop-avoids payment

erty.
aid comfortthat this doctrine not andIt obvious onlyis gives gx*eat

a wdde door for collusion betweento fraudulent opensbut.alsograntors,
them.and those who claim as fromsubsequentsuch purchasersgrantors

the canuncertain the tenure of IfIt leaves property. grantoralso
land the first con-which the one aftermake a conveyance yearpasses
after, has not init if thenineteen firsthe can do years granteeveyance,

noticeto athe meantime bona for value withoutconveyed purchaserfide
of the fraud.original
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is,think the better view that the no estate left inWe havinggrantor
himself, a with notice.cannot to The law has noany purchaserpass
such for him as to enable him either or to an-directly indirectly,regard

anul "with tohis own fraudulent view his inter-conveyance, promote
notice,est.” isA sale him to without set aside out ofby purchasers

J.,to the innocent not to the grantor.regard purchasers, Kennedy,
Walton,in v. ubi 381.Foster suprav, p.

The authorities on this are Insubject Massachusetts theconflicting.
Ham,to that laid is maintained.doctrine here down Ricker v.opposite

; Leatherbee,14 Mass. 137 v. 18 Pick. 131. Other authori­Clapp
Cases,ties 1to the effect are cited in Am. Lead. 49,same 4th ed. p.

where an is made to reconcile the on thiscases a dis­subject byattempt
unsound,tinction think and notwhich we founded in fact. The view

Walton, ;we have taken is sustained v.Foster 5 Wattsby 378 also
Texas, States,by in and each of believe,decisions inOhio which we

the the thesubstance of statutes of 13th and 27thtwo Elizabeth has
statute,been inre-enacted one Texas statute to(the extending convey­

Martel,ances ;of slaves v. 11Robinson Texas 149 Fowler;) v.
Stoneum, 478; Davies,11 Texas v. 6Vansant Ohio N. 52.S.

334,v. 15 N. Y. Court of seems beMosely to anMosely, Appeals
; see, also,on the same side Lesseeauthority v.Burgett Burgett,of

;Ohio, ;1 Hammond, 469 v. 10 Ohio 162Douglas TeasdaleDunlap,
v. Atkinson, 2 48.Brevard The intimation in the head-note to Cop­

621,v. Barrett, 36 Miss. that a withpage notice wouldpurchaser hold
a fraudulent had not aagainst consideration,who valuablepaidgrantee

notdoes be J.,seem to warranted theby opinion; Handy, saying, p.
646, athat for value and xvithout notice wouldpurchaser prevail

a if itagainst was colorable andprior withoutconveyance, merely val­
uable consideration.

taken,theIn view it towe have is consider whetherunnecessary the’
stands in a betterplaintiff than his immediate asgrantorposition against

this defendant.
The in reference to the of non-tenure were correct.rulings Al-plea

writ,the in his an entirecounted seizinthough plaintiff, ofupon the
estate,whole can be rendered in his favor for an undividedjudgment

51;Skinner, Brown,3v. Pick. v. 2moiety. Somes Pick.Dewey
; Actions, Ed.,387 Peal 2d 219.Stearns on

whole,the half,As who claimed is allowed tothe recoverplaintiff, the
defendant, that he not ofwho was in thepleaded possession premises,

maintain a that he holdsdefence anmay by only undi-partial showing
half. If had to be invided the defendant been shown ofpossession the

aentire demanded under title not to thepremises paramount plaintiff’s
the cited would beauthorities andmortgage, by applicable, theplaintiff

disseizor,to be awould defendantlaw theconclusively presume claim-
But,a the to raise thisfreehold in whole. in ordering itpresumption,

first be in andmust shown that the defendant is hepossession, may
half,hethat is of an undividedshow in therebypossession only disprov-

thethe that he in other half.claims a freeholding allegation
on the verdict.Judgment
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