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. dise, under a just construction of that statute, according to the import

of that decision. In Massachusetts, the sale of promissory notes is
held to be within the statute. Baldwin v. Williams, 3 Met. 367.
In New York, a parol agreement, wholly execuatory, for the sale of a
judgment for a sum exceeding $50, was held to be within the statute
of frauds. People v. Beebe, 1 Barb. 3879 ; Hilliard on Sales, 469.
But it oceurs to us, the letters in this case show the contract to be in
writing, and state the consideration thereof, and the names of the con-
tracting parties; and the assignment of the judgment was duly tendered
by plaintiffs to defendant’s agents in fulfilment of the contract. Hilliard
on Sales, 470-71.

We are of the opinion that the plaintiffs are entitled to judgment for

JouN Bartrerr & Wire ». HOOKSETT.

If the horse of a traveller on a highway takes fright at objects which have been suffered
to remain resting upon one spot, or confined within one particular space, within the
highway, and are of such a shape or cliaracter as to be manifestly likely to frighten
horses of ordinary gentleness, the town is liable for injuries caused by the fright thus
occasioned, unless the objects had remained in the highway so short a time that the
town had not had a reasonable opportunity to remove them, or uuless the person
placing or continuing these objects upon the highway was, in so doing, making such
use of the highway as was, under all the circumstances of the case, reasonable and
proper.

A declaration alleging that the highway was obstructed, &c., by a pig-sty projecting
into the same, and occupied by five swine, and that the plaintiff met with an acci-
dent by her horse’s taking fright at the movements and noises of the swine, was held
good on demurrer.

Case. The declaration alleged that, “at said Hooksett, on the 28th
day of October, A. D., 1866, there was, and for a long time had been
and still is, a certain common and public highway leading from Con-
cord, in said county, through the said town of Hooksett to the town of
Chester, in our county of Rockingham, known as the ‘old Chester road,’
of which said common and public highway, so much as lies in the town
of Hooksett, the said town of Hooksett, during all said time, was and
is bound by law to keep in good and sufficient repair, free from defect
or obstruction, and suitable for the travel passing thereon, so that all
persons having occasion therefor might and may pass and repass safely
thereon, by and with themselves, their horses and carriages. And the
plaintiffs aver that, at said Hooksett, on said 28th day of October, a
portion of said highway leading from and lying easterly of the dwelling
houses of E. Johnson and C. C. Johnson was not in good and sufficient
repair, and was narrow and obstructed and encumbered with a certain
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pig-sty and pig-yard projecting into and locaied upon the limits of said
highway, greatly diminishing the necessary width of said highway, and
rendering the same unsafe and dangerous, and that the said town of
Hooksett, well knowing the premises, on said 28th day of October, did
suffer and permit the said obstructions to exist, and to be and remain
located upon and projecting into the limits of said highway, and did
knowingly suffer and permit the said pig-sty and pig-yard to be occu-
pied with and by certain swine. And the plaintiffs aver that on the
said Z8th day of October, the said Margaret Bartlett was lawfully trav-
elling over and upon said highway, riding in a certain wagon, drawn by
a horse, and driven in a prudent and proper manner by one Andrew J.
Langley, the whole weight of the load upon said wagon being less than
three tons, to wit, of the weight of four hundred pounds and no more.-
And the plaintiffs say that as the said Langley was riding and driving
the said horse and wagon, the said Margaret being in said wagon, the
said horse and wagoun came along in said highway to a point nearly op-
posite the said pig-sty and pig-yard ; and that there were in said pig-
sty and pig-yard, by the sufferance, permission and negligence of the
said town of Hooksett, and occupying the same, divers, to wit, five
swine ; and the said swine then and there started and ran in and about
said pig-sty and pig-yard, and by starting and running about, as afore-
said, and by certain loud noises which the said swine then and there ut-
teled so frightened the said horse, driven by the said Langley, as afore-
said, as to cause him to jump and sheer suddenly and wiolently, thereby
tipping up the said wagon so that the said Margaret was thrown vio-
lently out and upon the ground, and was greatly ‘bruised, lamed and in-
jured in her head, arms, back, shoulders, legs and sides, and her right
arm broken, and her-said right arm (lls]omted, at or near the shoulder
joint ; by means of all which the said Margaret has been made sick and
disabled, and has suffered and still suffers great pain and distress, and
is unable to perform any labor, and is like]y to continue lame and dis-
abled during her natural life ; all which is by reason of the negligence
of the dcf‘end'mts, and the obstluctlon and defect in said thhV\ ay, as
aforesaid, and without the fault of the plaintiffs, or either of them, or
of the said Langley.”
To this declaration the defendants demurred generally.

Foster & Sanborn, for plaintiffs.
Minot & Mugridge, for defendants.

Smrra, J. “An illegal use of the highway by men, animals, vehi-
cles, engines, or any other object, while movable and actually being
moved by human will and di1eoti0n, and neither fixed to, nor resting on,
nor remaining in one position,” nor confined within any partlcular space,
within the limits of the highway, might not render the town liable for
damages occasioned by horses takmg fright at the appearances presented
by, or the sounds and scents emitted ﬁom, such objects; see Ray v.
J’[mzc/eestm, 46 N. H. 59 ; Davis v. Bangor, 42 Maine 522; Bar-




20 . BARTLETT ». HOOKSETT. q [Merrimack,

ber v. Iloxbury, 11 Allen, 318. It would be quite difficult for towns,
whatever powers they possessed, or however diligent they might be, to
guard against annoyances of so shifting or tempormy a nature.

But if objects are suffered to remain (except for the merest temporary
purposes) resting upon one spot, or confined within any particular
space, within the highway, and are of such a shape or character as to be
manifestly likely to frighten horses of ordinary gentlencss, injuries
caused by the fright thus occasioned may pr opmly be said to happen “by
reason of the obstructions” or “insufficiency” of the highway, unless the
person placing or continuing those objects upon the highway, was, inso
doing, making such use of the highway as was, under all the circam-
stances of the case, reasonable and proper. The recent decisions in
Hingsbury v. Dedham, 13 Allen 186, and Cook v. Charlestown, 13
Allen 190, note, which are in conflict with the dictum of the same court
in Ldoward v. North Bridgwater, 16 Pick. 189, p. 190, and with
the views expressed in Dimock v. Suffield, 30 Conn. 129, seem to us
incorrect ; and the law was stated otherwise, apparently withous objec-
tion, in Winship v. Enfield, 42 N. H. 197, and Chamberlain v. En-
Jfield, 43 N. II. 856. Objects caleulated to frighten horses would often
be far more dangerous, and much less easily guarded against by the
traveller, than many obstructions with which he comes in actual contact
or collision ; and when they have been suffered to remain in the high-
way so long that the town may fairly be said to have had notice of their
existence there, and a reasonable opportunity to remove them, (see 43
N. I. 265,) there can be no hardship to the town in holding it liable
for damages caused by horses taking fright at them. The defendants’
position, that an object cannot be regarded as an obstruction solely be-
cause of its tendency to cause fright, cannot be sustained.

“The obstruction, contemplated by the statute, is in general one from
or by reason of mere matter.” Bartlett, J., in Ray v. Manchester,
46 N. H. 59, p. 60. In the case at bar it seems to be alleged that the
immediate causes of fright were the motions and noises of animals. It
has been said that “nothing is an obstruction which the town were not
bound to have removed at the time of the injury under the circumstances
of the particular case;” and that “the incumbrances which surveyors of
highways are empowered to remove by the 59th chapter of the Revised
Statutes ave those by inert matter ; and it may be argued that the town,
not having had the power to remove the animals, should not be held an-
swerable for the consequences of their presence; see fuy v. Manches-
ter, 46 N. H. 59. In a case of fright occasioned by animals running
at large in the highway this argument might deserve consideration, al-
though in that case the town have power to enact a by-law which would
give the citizens authority to remove the animals to the pound. Rev.
Stats. ch. 31, sec. 7; ch. 137, sec. 1. But in the present case the
swine were confined in a structure or enclosure which had been built
within the lipits of the highway, and which was used for the business
of keeping and herding together such animals in one spot within the
highway. It may well be inferred that the erection and continuance of
this structure was the inducement which caused the owner of the swine
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to keep them in that place, and that, if the sty had not been suffered to
remain there, the swine would have been kept in some other enclosure
not within the highway ; and even if they were allowed to run at large
in the highway they might have been scattered, and the risk of fuoht to
horses from their movements and noises have been less than when they
were herded together. The continuancé of the sty materially enhanced,

and its removal would have correspondingly diminished, the danger to
travellers from the movements and noises of the animals. The surveyor
could have removed the “inert matter” composing the sty, even if he
had no power to remove the swine, (a point upon which we give no
opinion. )

Whether the existence of the pig-sty with its inmates was an “ob-
struction” within the meaning of the statute, is a question of fact for a
jury under instructions in accordance with the foregoing views, and with
the other legal principles applicable to such cases; see Johnson v.
Haverhill, 35 N. H. 14; Palmer v. Portsmouth, 43 N. H. 285.

As we think that unde1 this declaration it would be competent for the
plaintiffs to offer evidence upon which a jury might, find that the acci-
dent happened “by reason of the obstructions” or “insufficiency” of the
Lighway, the demurrer must be overruled.

Demurrer overruled.

N. H. Savixes Banx v. WeBsTER & ALs. & TRUSTEE.

A Jefault will ordinarily be struck off, apon ferms, to enable a defendant to plead a dis-
charge in bankruptey obtained subaequently to the default,

Txis action was entered October Term, 1866, at which time the prin-
cipal defendants made no appearance and were defaulted, and have re-
mained defaulted since. The action has been continued as to the trus-
tee; and at April Term, 1868, the principal defendants moved that
their default might be struck off, and that they might be allowed to ap-
pear and plead their dischar ge in bankruptey.

The questions arising on the foregoing case, including the question of
discretion, were reserved and transferred.

Marshall & Chase, for plaintifis,
Q. W. Murray, for defendants.
Suite, J. In Goodall v. Batchelder, 17 N. H. 386, it is held

that the court have no power to set aside a verdict to enable a defendant
to plead a discharge in bankruptey obtained subscquently to the trial.




