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dise, statute, to thea of that importunder constructionjust according
isMassachusetts, notesofof that In- the saledecision. promissory

Williams, Met. 367.3held to within the statute. v.be Baldwin
of athe saleYork,In forNew a wholly executory,parol agreement,

the statute$50, held be withinfor a sum was tojudgment exceeding
Sales,; 469.Beebe, onof 1 Hilliardfrauds. v. Barb. 379­People

be inus, toBut it the in show the contractoccurs to letters this case
thereof, of the con­and namesand the consideration thestatewriting,

; tenderedwas dulyand the of the judgmenttracting parties assignment
Hilliardof the contract.to defendant’s in fulfilmentby plaintiffs agents

Sales,on 470—71.
forare entitled toWe are of the that the judgmentopinion plaintiffs

,. ,,9interest, theto the terms of casa»»»—agreeably«$^0¿),and

& Hooksett.Bartlett Wife v.John

sufferedat which have beenfright objectson a takeshorse of a traveller highwaytheIf
within thespace,one particularone or confined withinresting upon spot,remainto

likely frightentoa or to be manifestlyand are of such character assimpehighway,
caused the thusinjuries by frightis forthe town liableordinary gentleness,horses of

theshort a time thatoccasioned, highwayhad remained in the sounless the objects
them, personor unless theto removenot had a reasonable opportunitytown had

was, makingin suchdoing,the soobjects upon highwaythesecontinuingorplacing
case, andwas, of the reasonableas under all the circumstancesuse of the highway

proper.
obstructed, &c., abywas pig-sty projectingthe highwaythatallegingdeclarationA

swine, acci-and that the met with ansame, plaintiffbyand fiveoccupiedinto the
swine,of the was heldat the movements and noisesfrighther horse’sby takingdent

demurrer.ongood

Hooksett,that, on the 28th"at saidThe declaration allegedCase.
was, time had beenOctober, D., 1866, and for athereA. longofday

from Con-is, anda certain common highway leadingánd still public
the town oftown of Hooksett tocord, the saidin said county, through

road,’as 'oldknown the ChesterChester, ofin our county Buckingham,
so much as lies in the townandsaid commonwhich public highway,of

Hooksett, time,all said was andHooksett, ofthe said town duringof
free from defectin and sufficientto repair,bound lawby goodis keep

thereon, thatso allobstruction, the traveland suitable for passingor
andand safelytherefor may repassoccasion passmighthavingpersons

themselves, And thehorses andthereon, theirand carriages.withby
October, aHooksett, ofthat, -on said 28th dayat saidaverplaintiffs

theoffrom and easterly dwellingof said leading lyinghighwayportion
andin sufficientwas notand goodE. C. C. Johnsonof Johnsonhouses

a certainand encumberedand obstructed withand narrowwasrepair,
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of saidand the limitsand into localedpig-sty pig-yard uponprojecting
of andthe saidwidthhighway, greatly necessary highway,diminishing

ofthat the saidthe same unsafe and and townrendering dangerous,
October,Hooksett, didofwell the on said 28th dayknowing premises,

exist,suffer and and to be and remainthe said obstructions topermit
didandlocated and into the limits of saidupon highway,projecting

suffer and the said and to be occu-knowingly pig-yardpermit pig-sty
theand that onwith certain swine. And the averpied by plaintiffs

October,said of said trav-28th the Bartlett was lawfullyday Margaret
and a byover said in certain drawnhighway, wagon,elling upon riding

horse,a and onedriven in a and manner Andrew J.byproperprudent
the whole the load less thanof said beingLangley, weight upon wagon

tons, wit,three to of and no more."the of four hundredweight pounds
And the that as the said and drivingwasplaintiffs say ridingLangley
the said horse in said theand the said beingwagon, Margaret wagon,

asaid horse and said to nearlycame inwagon along point op-highway
the said inand and that there were saidposite pig-sty pig-yard; pig-

sufferance,and the and of thesty bypig-yard, permission negligence
same,Hooksett, divers, wit,ofsaid town to fiveand theoccupying

;swine and the and and ransaid swine then there started in and about
about,said and and and as afore-bypig-sty pig-yard, starting running

said, and certain loud noises which the then andby said swine there ut-
tered, horse, saidso the said driven asthe afore-frightened by Langley,
said, toas cause him to and sheer and therebysuddenly violently,jump

the said that theso said was thrown vio-tipping up wagon Margaret
bruised,and theout and was lamed and in-lently upon ground, greatly

head, arms, back, sides,shoulders,in her and and herjured legs right
broken, dislocated,arm and her-said arm orat near the shoulderright

means of all thewhich said has been made sick andjoint; by Margaret
distress,disabled, and has suffered and still andsuffers andgreat pain

labor,is tounable and is lameto continue and dis-any likelyperform
;abled her natural alllife which is reason of theduring by negligence

defendants,of the and the obstruction and indefect said ashighway,
aforesaid, and or them,without the fault of the either of orplaintiffs,
of the said Langley.”

this declarationTo the defendants demurred generally.

Scmborn,& forFoster plaintiffs.

& forMinot defendants.Mugridge,

Smith, men, animals,J. "An ofuse the vehi­illegal highway by
cles, or other andany while movableengines, object, actually being

direction, to, on,moved human will and and fixed norby neither resting
nor in one norremaining confined within anyposition,” particular space,

the limits ofwithin the not render the town liable forhighway, might
occasioned horses at thedamages by taking appearancesfright presented

or the sounds and from,by, scents emitted such seeobjects; v.Ray
Manchester, ;46 ;N. H. 59­ Davis 42 Maine 522­v. Bar-Bangor,
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towns,Allen, forber difficultv. 11 It be318. would quiteRoxbury,
be, towhatever or however they mightpowers they possessed, diligent

a nature.of so orguard against annoyances shifting temporary
But if are for the merestsuffered to remainobjects temporary(except

confinedone or withinpurposes) any particularresting upon spot,
tobeaswithin the a characterspace, and are of such orhighway, shape

injuriestomanifestly likely horses offrighten ordinary gentleness,
caused the "bythus be said toby occasioned may happenfright properly

thereason unlessof the obstructions” or of the"insufficiency” highway,
was, in soor those theperson placing- objects highway,continuing upon

was, the circum­such alluse of the as underdoing, making highway
incase,stances of the decisionsreasonable and The recentproper.

Charlestown,186, 13Dedham,v. and13 Allen v.CookKingsbury
190, note, courtAllen sameof thewhich are in conflict with the dictum

190,in and with189,Howard v. North 16 Pick.Bridgwater, p.
129,the to usviews seemin Dimock v. 30 Conn.expressed Suffield,

incorrect; otherwise, objec­and the withoutlaw was stated apparently
tion, 197,in v. En­v. 42 N. H. and ChamberlainWinship Enfield,

often43 N. wouldH. 356. calculated horsesfield, toObjects frighten
be far themore byand much lessdangerous, easily againstguarded
traveller, than in actual contactobstructions with he comeswhichmany

;or thecollision and inhave been suffered to remain high­when they
so of theirthat had noticethe town be said to haveway maylong fairly

there, them, 43existence and a reasonable to removeopportunity (see
N. liableH. itthere can no to town inbe the holding265,) hardship
for defendants’caused horses at them. Thedamages by frighttaking

that be­an cannot be as an obstructionposition, object solelyregarded
cause of its to cause cannot be sustained.tendency fright,

obstruction, fromstatute,"The the in oneisbycontemplated general
Manchester,Bartlett,or J.,reason ofby mere matter.” in v.Ray

59,46 N. H. that theat bar it60. In the case seems to be allegedp.
Itanimals.immediate causes of were the motions noises ofandfright

has been an were notsaid that is obstruction which the town"nothing
bound to of the the circumstanceshave removed at the time underinjury

ofof the and that "the surveyorscase incumbrances whichparticular
Revisedare the theto remove 59th ofhighways byempowered chapter

town,theStatutes are matter and it thatthose inert beby may argued
animals, an-be heldhad to remove the should notnot thehaving power

; Manches-of their see v.swerable for the consequences presence Ray
ter, a animals46 N. H. In case of occasioned running59. byfright

consideration, al-at this deservein the mightlarge argumenthighway
wouldthe town have to enact a whichin that case by-lawthough power

Rev.the animals to thethe to removecitizens authority pound.give
Stats, ; the137, case31, 7 sec. 1. But in thech. sec. ch. present

builthad beenin a structure or enclosure whichswine were confined
the businessused forof the and which wasligritswithin the highway,

thesuch animals in withinoneof and together spotherdingkeeping
ofthat the and continuancewell be inferred erectionIt mayhighway.

the swinethe ofthe inducement caused ownerthis structure whichwas
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that,to them in that and if the had not been suffered toplace,keep sty
there,remain the would haveswine been in some other enclosurekept

;not within the and even if were allowed to run athighway they large
scattered,in the have been and the risk of tohighway they might fright

horses from their movements and noises have been less than when they
were herded enhanced,The continuance of thetogether. sty materially
and its diminished,removal would have the tocorrespondingly danger
travellers from the movements and noises of the animals. The surveyor
could have theremoved "inert matter” the even if hesty,composing
had swine,no to theremovepower which we nopoint(a upon give
opinion.)

Whether the existence of the with its inmates was an "ob­pig-sty
statute,struction” within the of the ais of fact for ameaning question

under views,instructions injury accordance with the and withforegoing
the other cases;to suchlegal principles seeapplicable Johnson v.

74;Haverhill, 35 N. Portsmouth,H. v.Palmer 43 N. H. 265.
As we think that this declaration itunder would be for thecompetent

to offer evidence which aplaintiffs upon find that the acci-jury mights
dent reason of the"by obstructions”happened or of the"insufficiency”

the demurrer must behighway, overruled.
Demurrer overruled.

SavingsN. H. Bank v. & als. &Webster Trustee.

off, 'terms,be to aordinarilyA default will struck enable defendantupon to plead a dis-
in theobtained to default.charge bankruptcy subsequently

Term, 1866, ataction was entered -whichTins October time the prin-
defaulted,defendants made no and were and have re-cipal appearance

defaulted since. The action has been continuedmained as to the trus-
; Term, 1868,and at thetee defendants movedApril principal that

ap-off,struck thattheir default be and bemight they might allowed to
their inand discharge bankruptcy.pear plead

case,on theThe thequestions arising foregoing including question of
discretion, and transferred.were reserved

Chase, forMarshall & plaintiffs.

for defendants.G. W. Murray,

Smith, Batchelder,v. 386,In 17J. Goodall N. H. it is held
that no to setthe court have aside a topower verdict enable a defendant
to a in obtainedbankruptcy to theplead discharge trial.subsequently


