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;Russell, 10 theBuckmaster v. C. B. 745­ and in absence ofS.)(N.
evidence that the wasdefendant’s ever his liabilityproposal accepted,
would be no than if hadsuch never been made. Neith­greater proposal

silence,theer nor her omission to the note inplaintiff’s put immediately
suit, acan be as sufficient of theconstrued defendant’s offer.acceptance

been,However this have if the defendant’s offer had not involvedmight
the of either himself or theactperformance any bypositive plaintiff,

23 Pick.Webber v. it seems clear that(see Williams College, 302)
the adefendant not tocould be make for thereasonably expected wagon

the next unless ahe had from theplaintiff year, binding promise plain­
tiff to the in for the note.accept wagon exchange

set aside.Verdict Judgment defendant.for

Amoskeag Manufacturing Company George Barnes,A. Ex-v.
ecutor of M.Josiah Barnes.

a duebrought deceased,a suit debt theagainstIf be prematurely uponan executor
1, 161, Statutes, yearone from theunder sec. ch. Revised being within ofgranting

administration, abatement, and not inmust inthe executor that fact bar.plead
claim, the mustplaintiff provein a suitBut such executor on suchagainst affirmative-

case, issue that hispleaded,as a even claimly, part of his under the wasgeneral
administration,the ofgrantingthe withinpresented yearsto executor two from ac-

; such affirmative heto see. 2 said and cannotcording chapter proofof without re-
cover.

executor, claim,on such thansuch is such moreagainstWhen suit threebrought years
administration, inexecutor certain(except specifiedafter the suchgranting of cases,)

■ bar, in section 5 of said chapter.must in the limitation contained Theplead execu-
case, pleadto the thattor is such omit limitation of statute,not at in toliberty, as

the iswhere debt just.he limitations otherwisemay the statute ofgeneral
executor, or take said claimany guaranty,can the new outpromiseNor fromby the

statute, the samebut will be barredof of the afteroperation provisionthis the ex-
estate,the saidagainst executorpiration years, thoughof said as maythree make

new promise.himself suchbyliablepersonally

Assumpsit athe amount of noteto claimedpromissoryrecover to be
M.of Josiah Barnes.fromdue the estate

Term, 1867,entered at the at whichMayThe action was term
defendant,the thefor and& causeMessrs. Little Osgood appeared was

1867,Term, and from that termto the toSeptembercontinued the
office,on file in the clerk’s atThe was thewrit placed termpresent.

action, and sincehas remained on filethe of the everentryof therein.
term, R. also for theC. Morrison defendant,this Hon. appearsAt

estate,to the interests of thethat he theprotect saidclaiming appears
1867, resignedin or hisA. July August,Barnes having trustGeorge

executor, Barnes, Josiah,A. of the saidand Elizabeth widowas hav-
3VOL. XUVHI.
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been deadministratrix bonis non with the will annexeding appointed
in of said A. The move for an of courtplace orderGeorge plaintiffs
to in the Elizabeth saidcite said as administratrix as defendant.party

bar',The counsel for defence for filethe move to a inleave special plea
that the action was not commenced within three after theyears original

administration, to theof which Thegrant defendant’sobject.plaintiffs
furnish Elizabeth,counsel to the court the affidavit of said iswhich to

case,be asreferred to of this as for thepart furnishing ground granting
thereon,defendant’s motion in the exercise of the discretion of the court

Barnes,and the offer the ofCounter affidavit A. alsoplaintiffs George
case,to be to ofreferred as this and the facts to bypart following agreed

the for the thisof case.parties purposes
October, 1854,On the 7th of said M. Barnes ofJ. thepurchased

certain real estate hisand therefor of thatplaintiffs notegave promissory
$1688,date for to' order ofthe on demand inter-payable withplaintiffs

est 1855, testate,Said M. Barnesannually. J. died Nov. suffi-leaving
debts,cient allfor the of and ofproperty administra-payment expenses

tion, said Smith,and A. and one Alonzo 4thon the of Decem-George
ber, 1855, were executors of his the of No-will. On 8thappointed

J.858,vember, said toexecutors the a notegave plaintiffs promissory
with a thereto them of which theappended by signed,writing following
is a copy;

> 8,Manchester, H.,N. 1858.Nov.$1795.46.
we, Smith,received, as ex-andA. AlonzoBarnesEor value George

Barnes,and the late M.the last will testament of Josiahofecutors
order, $1795.46,A. demandStraw,Ezekiel or onto pay agentpromise

interest annually.with
George Barnes, Executor.A.(Signed,)

Smith, Executor.Alonzo

M.have said Josiahthat we and estate ofgoodsIn consideration
and tohands sufficientdeceased, possession,our abundantlyinBarnes,

note, and toin of one dollarsaid considerationofamountfullthepay
Straw, agent,A. we and severally guar-Ezekiel jointlysaidbyus paid

notice, andnote, demand andherebysaidof waivingtheanty payment
theevery toobjectionand whatever paymentanyalso waivinghereby

heldbe toto and severallyandnote, intending jointlymeaningsaidpf
until it is fully paid.samethepay

George Barnes,A.(Signed,)
Alonzo Smith.

8,H., 1858.Nov.N.;JÍ,%pchester,

Smith, as ex-and AlonzoA. BarnesGeo.bynote signed.Theeaid
of J.due on the notethenthe amount originaltaken forecutors, was

said executors. Strawto Saidnote wasBarnes, upand that givenM.
of the plaintiffs.then agentgeneralwas

ato the1864, the said executors gave plaintiffsof8th July,On the
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note with a thempromissory thereto ofwriting byappended signed
which the is a :following copy

8,$2492.10. received, we,1864. For A.valueJuly George
Smith,Barnes and Alonzo as of the last andexecutors will testament

Barnes,of the late Josiah M. and in and of the es-behalf on account
saidtate of M. administered,Josiah in our hands to be topromise pay

to the order $2492.10,of the onAmoskeag Manufacturing Company,
demand with interest annually.

lot.$1.30 Jiev. Baknes,A. Executor.Geo.(Signed,)Stamp.
Cancelled. Smith, Executor.Alonzo

Whereas, the isnote a note held said Amos-byforforegoing given
Barnes, deceased,said M.Josiahkeag Manufacturing Company against

Oct, 1854,7, $1688,dated for saidto the order ofpayable company
on demand interestwith on note are the en-whichannually, following

wit,dorsements, 24, interest,1855,to onereceivedSept. year’s
$101.28, 24, $188,1855,and is toreceived which noteSept. given up
usi Now we us as ex-the above thisnoteacknowledge day bysigned

M.,ofecutors said a the saidJosiah to be valid claimjustand against
hands,in thatestate our hands as saidwe hav'e sufficient assets in our

executors, full,to and the same and that in considerationinsatisfy pay
M.,of usthe to of and ofsaid note said Josiahgiving up bysigned

one dollar to us said weby Company,paid ManufacturingAmoskeag
as saidthe of the usabove note executorsguaranty payment bysigned

full,in demand and notice.waiving
8, 1864.July

$1.35 Int. llev. Baknes,A. Executor.Geo.(Signed,)Stamp.
Cancelled. Smith, Executor.Alonzo

last the amount theSaid mentioned for of saidnote was taken origi-
M.,nal note of saidandJosiah offerplaintiffs(endorsements deducted,)

to that remainssaid amount thereon and isand interestprove unpaid,
the the isdue to unless samefrom said estate orplaintiffs discharged
as case,barred a the facts in this un-claim said estate oruponagainst

less their an action thereforto commence within threeomitting years
4, case,Dec. to this the facts in1855,after is a actiondefence theupon

defendant,and such be thedefence to toought permitted representing
the estate in this action.

M.,There the assets the of said Josiahremains of of estate certain
real estate for of the claimsmore than sufficient the of thepayment

and incosts,and the same is on the writ this action.attachedplaintiffs
1865, otherAlonzo died in no hadSaid Smith and beenApril, person

ator annexedadministrator with the will the com-executorappointed
forno estate themencement of this suit. died leavingSaid Smith pay-

debts, has intosaid is andment of and Barnes goneinsolvent bankrupt-
the Thesince last Term of this court. refrainedcy plaintiffsSeptember

threefrom of their said claim within years from theenforcing payment'
M.,of said Josiahof administration on estate atgrant the theoriginal
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estate, wassaid asthe offor accommodationexecutorsofrequest said
thatand the consideration wouldthey guaranteethemclaimed uponby

in manner aforesaid.thethereofpayment
to be theheld material and plain-If it be competent proved,should

under-not the intention orthat it wasclaim, and offer totiffs prove,
forth, to ex-herein setin of the transactionstheof anypartiesstanding

of saida claim the estate Josiahasdebt againstthe originaltinguish
colla-of the executors asM., obtain thetobut personal guarantyonly

theirof the estate in hands.to liabilitytheteral
to the of courtbe the uponis to rendered opinionaccordingJudgment

ifcase, a to trial jury,either reserving byfacts in this party rightthe
be to bethe trial of facts foundof the court any maythe opinionupon

material.
Case reserved.

Foster, forSon,& H.Y. plaintiffs.G. andSawyer

for heirs.Little & Rogers,

¡R. forC. Morrison estate.

J.,Sargent, action can be maintained executor forNo anyagainst
deceased, unless the same iscause of action the commencedany against

administration,of exclu-three next after thewithin years grantoriginal
time be whenof “the such administration maysive suspended, except
retained debt of theis him to the order Rev.byby pay judge.property

Stats, 161, sec.ch. 5.
court,isthe claim not itdue or is be filed inWhen contingent, may

hands,order the toadministrator retain in his set-maythe onand judge
Stats,tlement, 161,sufficient 6.funds the same. Rev. ch. sec.to'pay

falls,this due,claim in casethe was and andBut fully unconditionally
therefore, the of fifththe sectionwithin above cited.provisions

the due,here that debt is still hasoriginalIt is and neverclaimed
that the renewals haveand beenbeen thepaid, only preserve originalto

thealso to obtainand the aspersonal of executorsliability, guaranty
claim, we areandto to consider the asoriginal casecollateral the though

The case stoodbeen proved.fact the issue untiluponthat generalhad
1868, thereTerm, when was a amotion for leave toJanuary plead
bar, that the action was. notin commenced threewithinpleaspecial

of administration.after the But it is claimedoriginal alsograntyears
fact, the time,that action was not within thebroughtthisthat required

issue,a theon defence underbe relied as that nogeneral andmay special
is necessary.plea

ofin 2is section the same that ifIt the claim ischapter,provided
to an executor within after the ad-years oftwonot presented granting

ministration, claim,beno shall on suchsustained and it is heldaction
an is dois which to to enable hintrequiredas this act the plaintiffthat-

recover, such on trialhe underpresentation affirmativelymust proveto
issue, he it inhad allegedthe general though not hisspecially ciclara-
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tion. the not had notIn such case defendant need that the claimplead
issue,been but under the mustthe provégeneralpresented, plaintiff

that his himfact as a of case to to recover. Mathes v.part entitle
105; Folsom,Jackson, H. H.6 N. v. 8 N. 98.Kittredge­

theBut take fact that suitif the defendant would of theadvantage
ofwas one thewithin fromyear grantingprematurely brought, being

administration, 1, in abatementsame he must itplead(sec. chapter,)
bar, noand and unless the needs onproofnot in so plaintiffpleaded

Swain, 2authorities,that N. H.and v.Clements 475,)point, (same
reason, aand that butthis this is no bar to the claim onlyfor suspension

of 1of action. Pl. 479.the Ch.right
three fromBut the action is the theyearswhere not withinbrought

claim,bar to the aadministration, that a termi-of asgranting operates
action, or tobe bepleadednation of the of and needs to speciallyright

likeset issue theof brief thestatementup way general generalwithby
statute of limitations.

an executor is not bound toAnd it has been held that pleadalthough
debt,thethe bar of of a oth­of recoverystatute limitations ingeneral

White, 208;due; 11 N. thatH. heyeterwise v.justly Hodgdon
of thehas statuteno omit to avail himselfto provisions limitingright-

him, are intended to ensure the settle­actions and which speedyagainst
White, supra; Cheever,ment v. v.of estates. WalkerHodgdon

Anderson, 201;; Shedd,13 Mass.39 N. Dawes v.H. 428­ Brown v.
6; 429;1615 Mass.Mass. Emerson v. v.Thompson, Thompson

Brown, 178.16 Mass.
thatin this case the executor anBut it may,is claimed by express

executor,asbind himself but also the estate of hisnot onlypromise,
testator, the hasthe of statute. But itand thus beenprevent operation

Massachusetts, cited,inthe other in the casesheld way justexpressly
Anderson, Mass., Brown,13 Mass.,and 16v.Brown v. Thompson

that theheld executor bound towhere it virtute pleadwas being officii,
it,statute, a debt is claimed which be barredthe whenever would by

ofno the executor could to defeat the statutetherefore promise operate
139,Wells,and in Heath Pick. it is held thatso v. 5 afterpleaded;

time anthe of the limited the statute for suits ex-byexpiration against
ecutor, hands,of the in his andthe estate deceased is no assetslonger

void,barred,that to sell for the of a debt is anda license thuspayment
a a thusthe of on claim barred whererecoveredjudgmentnon-payment

the is could to theof the statute not not avail chargeplea interposed
inthe executor a suit on his bond.sureties of

Hollis, 369, it is that a ain 3 Met. held levy uponAnd v.Thayer
recovered, heirs, devisees,is orasso void purchasers,judgment, against

bein such ob-onlynot because case couldjudgment(if executors,)
executor, and that thetained of thethe collusion orthrough negligence

him, as an executorcase ofcould be as inonly goodjudgment against
de son tort.

J.,White, H., Parker,In evidentlyv. 11 N. O.Hodgdon supra,
State,thisas ofof these decisions the lawtherecognizes principles being

H.,Bell, J., Cheever,and in 39 N. supra,so did v.C. Walker
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of the aims thethat "the law to securewhere he policygeneralsays
deceased,the estates of thissettlement of butandearly partiesprompt

allowed,the executorif were a newwould be byhardly accomplished
statute,the holdthe of and the real estateto waivepromise, provisions

in his hands.”of the deceased as assets
thatAll the cited to show the statute mustauthorities bego pleaded

the will be enteredexecutor, or else the claim. It isby judgment upon
nowhere that the would be bound to show affirma-suggested plaintiff

that his the timesuit was within the statute.tively brought byspecified
It is said that the executor must the statute, and haseverywhere plead

it,to that so,no to omit and when he fails to do aright plead judg-
him,ment issues which bewould him as angood execu-against against

tort, but nottor de son which bind the :would estate and no license
thetobe to sell real ofwould executor estate his testator togranted pay
a levysuch and of samethe on the estate de-real of thejudgment,

heirs,ceased voidwould be devisees and notagainst arewhopurchasers,
executors.

isto be done toThe first thegetthing before the court.proper parties
done, as the stands,that is caseWhen nowprinted the defendant is well

itaswithout doesdoing anything, not that thisenough claimappear
the withinto executor thewas two itandpresented ifyears required,

not, stands wellwas the defendant theupon issue. If it wasgeneral
shouldthus then defendant plead bar,the statute inpresented, and we

should, case, tothink this have leave terms,in itplead now someupon
and andwe think all the ofguaranties the bepromises executors would

estate, wouldof no to the butbindavail bindonly those made suchwho
to theindividually,promises plaintiffs.

closed,When the are bejudgment renderedpleadings may according
to the above views.

Case discharged.

v. The TownScribner of Hollis.

Generally, highway surveyors authority reside,have no to bind the in whichtowns they
others,for their theown and labor of hadauthoritywithout aexpress from majority

of the board of selectmen. A tolerated,contrary usage, longhowever bewill not
construed to the rules statuterepeal positive of law.

a law,illegal,Where contract is or in theinvalid into itpayment moneyof court gives
no validity.

Where the contract is not moneythe of intoillegal payment generalcourt aupon in
debitatus beyondwill be no admission of a contract the amountassumpsit, in.paid

Assumpsit labor,for work and the fromdefendantbyperformed
9, 8, 1867,to $20.25.the TheJanuary writFebruary upon highway,


