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shows, also,of The latteractual the arbitrators. case that liqui­finding
recovered,be adated where there is towrongfulmaydamages attempt

Blaisdell, 78,revoke the In Blaisdell v. 14 N. H.submission. which
bond,was an action of on an arbitrationdebt a itcontaining penalty,

was settled that not tothe is entitled recover the butplaintiff penalty,
as in andso much is due conscience. In theonly equity case be­good

us,fore it to us that the of the as usedwordsappears proper meaning
viz.,indenture, andthe in their "to consent to abide suchby byparties

them,”a line as arbitrator should establish for is the samethe in legal
by,if ofeffect as the the had been "to abide andpartieslanguage per­

the award The from theform of the arbitrator.” useobligation implied
same; theof form of would be the as intent of theeither expression

fulfilled,if be in either towould case find the true lineparties, dividing
lands,between their arid have it settled aadjacent Aspermanently.

find,out doof the aforesaid we notconsequence underarising positions,
defendant,the of that of thedemurrer the the breach contract of the
forth,is set therefore this action inand its formparties legally present

cannot be maintained. We do not find the to bepenalty designed by
the for the as Theclaimed award made.parties inpurpose by plaintiff.
the not made here the of ourpremises, examina­though subject special
tion, will, course,of stand as conclusive the until im­upon parties

for cause. State,Under the in thisdecisions itpeached good frequent
for a about the trueis the who havecompetent parties dispute dividing
lands,of their to settle the same and theline award ofthrough aby

arbitrators,or and beother their will nobsurveyor disturbed with­award
the consent of both and forout cause shown.parties, except good Orr

575,36 N. H. casesand cited.v. Hadley,

F. Gove v. The Farmers’ Mutual FireCharles Insurance
Company.

is settled that a loss on occasioned theThe doctrine fire mereby land, fault and neg-by.
of the his servants or andligence without fraud or isagents, design,insured, a los»

theprotected by policy
design.isnegligence notGenerally

thisinsurance can avail themselves of ofgroundBefore mustdefence,companies they
degreea asnegligenceshow such of will evince either a or a-design fraudu-corrupt
on the of the insured.lent purpose part

a of wife to ishusband a admitted be the owner of buildingsWhere insane, insured by
and where andthe the care of che wife for the timedefendants, being is en-custody

husband,totrusted her and she theburns the while thusbuildings insane, defendants
designwill liable for the can suchbe unless show actual or a degreeloss, of neg-they

and on the ofligence carelessness the as will aevincehusband, designpart corrupt
a fraudulent on hisor part.purpose

Assumpsit on a of insurance issued saidpolicy toby company the
on the 12th of 1864.dayplaintiff January,

xlyiii.YOL. 4
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decision, other, the factsand no followingFor the-purposes-of-this
thefire onThe insured.-are : was destroyed’byupon propertyagreed

of- undi-March, the owner two1867. The was19th ofday plaintiff
onsetThe were intentionallysame. buildingsvided third.parts-of-the

time,-and. is.nowthe insane at thefire the-wife of- -whoplaintiff wasby
. thethe beforein had not been in Asylumthe at Concord. She-Asylum

a be-had left alone two or three hours at timefire, and beenfrequently
• fire, at the timealone the of the andfore was-left on dayShethis'day.
. it happened.

■If, facts, the. should of that thecourt be -opinion’upon'the foregoing
defence,to a caseevidence would be show the -is to be dis-competent

But,and action for thethe stand iftrial-by jury.charged, incompe-
to the for thetent, is be entered for sum ofthen four-judgment plaintiff

19,thereon,dollars, and frominterest June 1867.teen hundred

Stanley, for■&Morrison Plaintiff.Attorneys
Cross, for'&Eastman Defendants.Attorneys

on. thethat'the of lawordered arisingIt-was casequestions foregoing
be reserved.

& forMorrison Stanley, plaintiff.

-form,in thein this case- is usualThe thepolicy insuring plaintiff
loss or the sameby-fire, was-not causeddamage "providedagainst by

insured,”in .the &c. There theis’ -in case tonothing raisedesign any
thethat there was on of' theany partdesign nol-plaintiff,presumption

such asdisclosed to showis there wouldanything any negligence relieve
from their is one of theliability.the defendants Negligence circum-

the the at the timetaken into account insurer thebystances insurance
defence,effected, it haveand in order to be must been suchany asis

There is no that thereto is suchguilt. pretence anyprobableamounts
case;.'indeed, the-facts stated t-he-casein thatshowstrongly thein-this

and.care in the careexercised of his wife.ordinary prudenceplaintiff
172, 173, sec.on Ins. 125.pp.Angelí

Gross,-for-defendants.<&■'Eastman

were,The set fireon-'buildings byI. theintentionally plaintiff’s
and.,unless sufficient..answer,is, law,in aherwife, insanity for act,the

and of thethe-.terms cannotprinciplesthe action beupon general poliey
maintained.

to an crime;indictment- ’for-.aa but-good-defence- not'for■Insanity-is
of/the instance,the-acts 'For. ifby insane-person.caused thedamages

andset fire to hishad burnedwife bfiildings-insteadneighbor’splaintiff’s
been toown, have answerable action' for thé-losshe would an ofhisof

property.the
- carelessness-for’the to -leavethe insaneIt-was plaintiff:gross per-II.
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son alone on the And carelessness aispremises. gross defence togood
(Jhandlerthe Co.,action. 328;v. The Worcester Ins. 3 Cush.

Co., ;Iluchins v. Insurance 31 N. H. 238 v. InsuranceBillings
Co., 130;20 Go.,Conn. Fletcher v. 421,Insurance 18 Pick. per
Putnam, J.; v. 1 127,434 : secs.Ripon Gape, Camp. Angelíonlns.
130. And the isevidence to be submitted ato tocompetent showjury
a defence.

Nesmith, J. The doctrine tonow be well settled theappears by
authorities, land,that a loss fire onby occasioned the mere fault andby

of the insured hisnegligence servants orparty, without fraud oragents,
ais loss thedesign, and asprotected by suchpolicies, recoverable from

the underwriters. in TheJudge Waters v. Merchants’Story Louis­
Co., 213;ville Ins. 11 Peters Sherwood v. General Ins.Mutual

Co., 351; ;14 Howard 3 374,Kent's Com. and notes­ Ruck v. Royal
Co.; 124-5, 122;on Ins. secs.Exchange andAngell 2 Barn.

;& Ald. 73­ Sadler, 405;Dixon v. 5 M. 894;& M.W. 8 & W.
Robarts,v.Shaw 6 A. & E. 75.

is notGenerally, v.negligence Catlin Thedesign. Springfield
Co.,Fire 1Ins. Sumner 434. The court in the York,ofState New

that before thissay of defence canground available,be made there
must be evidence of such a of as willdegree evince a cor­negligence

v.rupt design. Co.,Hyndes Schenectady County Mut. Ins. 16
Barb. 119.

There are cases of are, law,which ingross neglect deemed equivalent
to a fraudulent or foundedpurpose on thedesign, consideration of doing

thewhen carenothing, on the of theslightest insured wouldpart pre­
vent a great injury. Shaw theJudge insured,casesupposes where the

house,in his own sees the coals in theburning roll down onfire-place
floor,his wooden and does not brush them This would be non­up.

feasance, and evidence of a recklessness and toculpable indifference the
of others. He alsorights the fire,insuredsupposes to takepremises

theand flames to kindle in a smallbeginning which a of waterspot, cup
out, and the hand,insured has themight water atput but toneglects

This, also,it out. wduld beput aculpable negligence, manifesting
little inwillingness character from adiffering fraudulent and criminal

to commit to others.purpose injury Chandler v. Mut.Worcester
219;Co., ;Fire 3Ins. Cush. 328­ 31 Maine Huckins v. Insurance­

238;Co., 31 N. H. on Ins. sec. 130.Angell­
insured,It would be fair to infer a fraudulent intent in the as would

be indicated in a forbearance to use all exertions toreasonable save his
from, fire,the of meanswhen andproperty ravages ample preventative

are at hand. Evidence of this kind of tendability will tonegligence
underwriters and insurers from their in ofdischarge loss.liability case

There are some cases it has been held that the. insured iswhere enti­
totled thethe loss occur from carelessnessindemnity, ofthough gross

his to,Theservant. cause looked and fraudbeing be­proximate only
Co.,Gates 1ing-absent. v. Madison Mut. Fire Ins. SeldenCounty
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; Co., 1in Howard Kernanand followed Matthews v. Ins.469­ approved
; 1 371.Duer9­ ­ Rep.

a of thecases we derive of somemaythe aforesaid knowledgeFrom
fire insuranceto of indemnity byquestionsprinciples applicableleading

insured,the his oris towhere agentsnegligence imputedcompanies,
is far of the afore-to howinquireservants. Our duty anyremaining

us. The thethe case before defence bysaid rules will suggestedgovern
wife,is, hisdefendants, the husband of insane andthat the plaintiff,

defendants,beto insured the leftof the byowner property, allegedpart
time, itthe of the fire for some does nothis alone onwife day appear

that set her husband’s on fire.and shehow buildingslong, intentionally
the timeinsane at of the act.finds the wife wasThe case committing

us, she,be a of terms that ad-it would misnomerIt to beingappears
state, control herto in this could so far asmitted be reasoning powers

beforehand,act done her in such aable to or the byto be designplan
as a moral Theto render herself wordmanner as responsible agent.

intellect,of mind aunsoundness or or notderangementimane implies
be occasioned feveror which might bymere deliriumslighttemporary

accident; moral to aand we cannot attach accountabilityor wrongful
Then,to done an insane the re-admitted be by questionact person.

her,firecurs, be to be insane when ‘the was setif the wife admitted by
in her alone?of On thiswas the husband leavingguilty negligence

had been leftfinds that she alone two or threethe case frequentlypoint,
It notthis does that she had set firesat a time before appearhours day.

on these occasionsher own or when leftor destroyed propertyother’s
hadalone; or friendsthat her husband ofanyor previous warning any

commit excesses of kindher to in-any byon part inflictingproclivity
The fact thator when before lefteither property.upon personjury

occasions, notthe wife had committed or vio-alone on other any wrong
in her favor as well as her husband.lence, furnished an Theargument

more than theheld to exercise ofcannot be anythinghusband ordinary
his andin his conduct towards wife othersandcare interestedprudence

rule,generala safe asis testedin her welfare. It doubtless by experi-
asylum,toence, of an orto the to skillfulderangementcommit subjects

;treatment, ofat their disease butan because thisstagemedical early
instance,is we think the ofin inferencecourse not every grossadopted

to the friends of such asis benot to imputed patients prefernegligence
The friends of the insane must be allowedanotherto travel somepath.

discretion, ifand to watch theoverthey preferindulgence incipient
home,at to use theirof the diseased and efforts tosubject arreststages

of the notthere. theThey may havemaladythe pecuniaryprogress
anto the unfortunate friend at or fromasylum, awaysupportability

kind,must in ofconsiderations cases thisSuch weigh materiallyhome.
the of theto rebut existence of thatwill serve presumptionand degree

awhich is deemed to fraudulentequivalent or de-of negligence purpose
is of insanein him who the We can-responsible keeper persons.sign

the either ofthis evidence of existence or ofin case thatsee designnot
of constitute aor carelessness which defencewillnegligence legaldegree

tbe defendants.for
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Therefore, under the of the we think aagreement parties, judgment
should be rendered for the $1400,for the sum of andplaintiff interest
from 19,June 1867.

George B.W. Dakin v. Josiah G. Graves.

14, 2, Statutes,Under chapter section Revised isprotesta notarial evidence of a de-
mand on the York,”drawee of an payableorder “in onexchange New upon a con-
tingency.

D.,The drawer of an topayableorder “when retires the notes of D. &D. Oo. for four
dollars,”thousand is not liable to D. in of forconsequence protest non-payment by

notes,the drawee after D. had retired the unless togivennotice was the drawee that
the notes had been retired.

demand,The drawee’s statement at the time of “that ho had no funds for that pur-
pose,” cannot be theproved in theby notary’s protest.recital

The books,business of a as allto matters on the orco-partnership appearing which had
come to the knowledge of the was and at theco-partners, settled closed time of disso-
lution, divided, for,the assets andwere the liabilities and itprovided was then agreed
between the that in casepartners, any liabilities should be discovered not embraced

made,in the schedule of the then partnerliabilities each should pay towards the
same in the ofproportion capitalto amount he had inwhich the andpartnership, in

assets,case any assets were discovered which were not embraced in the schedule of
they pro Held,were to be divided rata the theamong members of co-partnership.
that partnerone maintain anmight againstaction at law another partner to recover
his ofproportion moneyof the in the latter’s atpartnership hands the time of the
settlement, for, him,bywhich was not then or mentioned oraccounted entered on.

firm,the books of the no other assets of kind to said firmany beenbelonging having
discovered.

entitle one topartnersBut to of the recover at law anotherof contributionpartner for
dissolution,of the the former,his debts of firm since theproportion paid, by it must

thatappear the latter was notified of such before suit.payment
action can maintained aupon promiseeNo be contract to lossup anymake which the

might consequencesustain in of Illinois bank thetaking currency from atpromisor
theunless was notified before suit the amount thepromisor of of loss.par,

order,This is an action of on a draft or of the fol-whichassumpsit
is alowing copy:

16,Clinton, 1861.Dec.
Weare, Please B. Dakin hundredJohn to twoSir: Geo. W.pay

York, Mr. Dakinand fifteen dollars 45-100 in on New whenexchange
Co., dollars,retires the notes Dakin & thousand value re-of for four

ceived.- J. G. GRAVES.

Plea, the issue a set-ofF.withgeneral
theWeare, ondraft was never said butSaid or order accepted by

1862, theThe that13th of was statedprotested.February, protest
thedraft,” of"the "and demandednotary presented original payment


