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actual finding of the arbitrators. The latter case shows, also, that liqui-
dated damages may be recovered, where there is a wrongful attempt to
revoke the submission. In Blatsdell v. Blaisdell, 14 N. H. 78, which
was an action of debt on an arbitration bond, containing a penalty, it
was settled that the plaintiff is not entitled to recover the penalty, but
only so much as is due in equity and good conscience. In the case be-
fore us, it appears to us that the proper meaning of the words as used
by the partics in their indenture, viz., “to consent to and abide by such
a line as the arbitrator should establish for them,” is the same in legal
effect as if the Janguage of the parties had been “to abide by, and per-
form the award of the arbitrator.” The obligation implied from the use
of either form of expression would be the same; as the intent of the
parties, if fulfilled, would be in either casc to find the true dividing line
between their adjacent lands, and have it séttled permanently. As a
consequence arising out of the aforesaid positions, we donot find, under
the demurrer of the defendant, that the breach of the contract of the
parties is legally set forth, and therefore this action in its present form
cannot be maintained. We do not find the penalty to be designed by
the .parties for the purpose as claimed by plaintiff. The award made in
the premises, though not made here the subject of our special examina-
tion, will, of course, stand as conclusive upon the parties until im-
peached for good cause. Under the frequent decisions in this State, it
is competent for the parties who have a dispute about the true dividing
line of their lands, to settle the same by and through the award of a
survevor or other arbitrators, and their award will not' be disturbed with-
out the consent of both parties, and except for good cause shown. Orr
v. Hadley, 36 N. . 575, and cases cited.

Cusrves F. Gove ». Tz Faruers Murvarn Fire Insuraxce
CoMPANY.

The doctrine is settled that a loss hy fire on land, occasioned by. the mere fault antd neg-
ligence of the insured, his servants or agents, and without frand or design, is a loss
protected by the poliey

Generally negligence is not design.

Before insurance companies can avail themselves of this ground of defence, they must
show such a degree of negligence as will evince either a corrupt design or a fraudu-
lent purpose on the part of the insured.

Where a husband of a wife admitted to be insane, i8 the owner of buildings insured by
the defendants, and where the care and custody of the wife for the time being is en-
trusted to her husband, and she burns the buildings while thus insane, the defendants
will be linble for the loss, unless they can show actual design or such a degree of neg-
ligence and cavelessness on the part of the husband, as will evince a corrupt design
or a frandulent purpose on his part.

AssuMpsIT on a policy of insurance issued by said company to the
plaintiff on the 12th day of January, 1864.
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For the purposes-of this decision, and no other, the following facts
-are agreed upon : The property insured was destroyed' by fire on the
19th day of March, 1867. The plaintiff was the owner of two undi-
vided third.parts-of. the same. The buildings were intentionally set on
fire by the wife of the plaintiff -who was insane at the time, and is.now
. in the -Asylum at Concord. She had not been in the Asylum before the
“fire, and had frequently been left alone two or three hours at a time be-
“fore this'day. She was-left alone on the day of: the fire, and at the time
.it happened.
- If; upon’the foregoing facts, the court should .be of -opinion that the
- evidence would be competent to show a defence, the case is to be dis-
charged, and the action stand for trial-by the jury. But, if incompe-
tent, then judgment is to be entered for the plamntiff for the sum of four-
teen hundred dollars, and interest thereon, from June 19, 1867.

MorrisoN ‘& Staniry, Atlorneys for Plaintiff.
. Eastvan ‘& Cross, Attorneys for Defendants.

It- was otdered that'the questions of law arising on. the foregoing case
be reserved.

Morrison & Stanley; for plaintiff,

' The policy-in this case is in :the usual ‘form, insuring the plaintiff
against loss or damage by-fire, “provided the same was: not caused by
design:in the insured,” &c. There is' nothing ‘in the case to raise any
presumption that there was any design on the part of the plaintiff, nor
is there anything disclosed to show any such negligence as would relieve
the defendants from their liability. Negligence is one of the circum-
stances taken into the account by the insurer at the time the insurance
is effected, and in order to be any defence, it must have been such as
amounts to probable guilt, There is no pretence that there is any such
in-this case ;-indeed, the facts stated in the-case strongly show that the
plaintiff exercised ordinary care and. prudence in the care of his wife.
Angell on Ins. pp. 172, 173, sec. 125. :

Fastman' & Cross, for defendants.

I. The buildings were. intentionally set on. fire by the plaintiff’s
wife; and unless her insanity is, in law, a sofficient.. answer. for the act,
the action upon general principles and the:terms of the policy cannot be

. maintained. )

Tosanity-is a good-defence to-an indictment”for-.a crime, but notfor
*damages caused by the -acts-of the insane.pérson. ~For. instance, if the
, plaintif’s wife had set fire to and burned his neighbor’s buildings-instead

of his own, he would have been answerable to an-action " for "the loss of
the property.
- II. : It-was gross carelessness for' the plaintiff t6 leave the insane per-
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son alone on the premises. And gross carelessness is a good defence to
the action. Chandler v. The Worcester Ins. Co., 3 Cush. 828;
Huclins v. Insurance Co., 81 N. H. 238; Billings v. Insurance
Co., 20 Conn. 130 ; Fletcher v. Insurance Co., 18 Pick. 421, per
Putnam, J.; Ripon v. Cape, 1 Camp. 434 : Angell on Ins. secs. 127,
130. And the evidence is competent to be submitted to a jury to show
a defence.

Nmsurrm, J. The doctrine now appears to be well settled by the
authorities, that a loss by fire on land, occasioned by the mere fault and
negligence of the insured party, his servants or agents, without fraud or
design, is a loss protected by the policies, and as such recoverable from
the underwriters. Judge Story in Waters v. The Merchants’ Lowis-
ville Ins. Co., 11 Peters 213 ; Sherwood v. General Muiual Ins.
Co., 14 Howard 351 ; 8 Kent's Com. 374, and notes; Ruckv. Royal
FBwxchange Co.; Angell on Ins. secs. 124-5,and 122; 2 Barn.
& Ald. 735 Dizon v. Sadler, 5 M. & W. 405; 8 M. & W. 894;
Shaw v. Robarts, 6 A. & E. 75.

Generally, negligence is not design. Catlin v. The Springfield
Lire Ins. Oo., 1 Sumner 434. The court in the State of New York,
say that before this ground of defence can be made available, there
must be evidence of such a degree of negligence as will evince a cor-
rupt design. Hyndes v. Schenectady County Mut. Ins. Co., 16
Barb. 119.

There are cases of gross neglect which are, in law, deemed equivalent
to a fraudulent purpose or design, founded on the consideration of doing
nothing, when the slightest care on the part of the insured would pre-
vent a great injury. Judge Shaw supposes the case where the insured,
in his own house, sees the burning coals in the fire-place roll down on
his wooden floor, and does not brush them up. This would be non-
feasance, and evidence of a culpable recklessness and indifference to the
rights of others. He also supposes the insured premises to take fire,
and the flames beginning to kindle in a small spot, which a cup of water
might put out, and the insured has the water at hand, but neglects to
put it out. This, also, would be culpable negligence, manifesting a
willingness differing little in character from a fraudulent and eriminal
purpose to commit injury to others. Chandler v. Worcester Mut.
Fire Ins. Uo., 3 Cush. 328; 31 Maine 219 ; Huckins v. Insurance
Co., 31 N. H. 238; Angell on Ins. sec. 150.

It would be fair to infer a fraudulent intent in the insured, as would
be indicated in a forbearance to use all reasonable exertions to save his
property from.the ravages of fire, when ample preventative means and
ability are at hand. Evidence of this kind of negligence will tend to
discharge underwriters and insurers from their liability in case of loss.

There are some cases where it has been held that the. insured is enti-
tled to indemnity, though the loss occur from the gross carelessness of
his servant. The proximate cause being only looked to, and fraud be-
ing absent. Gates v. Madison County Mut. Fire Ins. Co., 1 Selden
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469 ; approved and followed in Matthews v. Howard Ins. Co., 1 Ker-
nan 9 ; 1 Duer Rep. 371.

From the aforesaid cases we may derive a knowledge of some of the
leading principles applicable to questions of indemnity by fire insurance
companies, where negligence is imputed to the insured, his agents or
servants. Our remaining duty is to inquire how far any of the afore-
said rules will govern the case before us. The defence suggested by the
defendants, is, that the plaintiff, the husband of his insane wife, and
part owner of the property, alleged to be insured by the defendants, left
his wife alone on the day of the fire for some time, it does not appear
how long, and that she intentionally set her husband’s buildings on fire.
The case finds the wife was insane at the time of committing the act.
It appears to us, it would be a misnomer of terms that she, being ad-
mitted to be in this state, could so far control her reasoning powers as
to be able to plan or design the act dome by her beforehand, in such a
manner as to render herself responsible as a moral agent. The word
snsane implies unsoundness or derangement of mind or intellect, not a
mere temporary or slight delirium which might be occasioned by fever
or accident ; and we cannot attach moral accountability to a wrongful
act admitted to be done by an ¢nsane person. Then, the question re-
curs, if the wife be admitted to be insane when the five was set by her,
was the husband guilty of negligence in leaving her alone? On this
point, the case finds that she had frequently been left alone two or three
hours at a time before this day. It does not appear that she had set fives
or destroyed her own or other’s property on these occasions when left
alone; or that her husband or friends had any previous warning of any
proclivity on her part to commit excesses of any kind by inflicting in-
jury either upon person or property. The fact that when before left
alone on other occasions, the wife had not committed any wrong or vio-
lence, furnished an argument in her favor as well as her husband. The
husband cannot be held to anything more than the exercise of ordinary
care and prudence in his conduct towards his wife and others interested
in her welfare. It is doubtless a safe general rule, as tested by experi-
ence, to commit the subjects of derangement to an asylum, or to skillful
medical treatment, at an early stage of their disease; but because this
course is not adopted in every instance, we think the inference of gross
negligence is not to be imputed to the friends of such patients as prefer
to travel another path. The friends of the insane must be allowed some
indulgence and discretion, if they prefer to watch over the incipient
stages of the diseased subject at home, and to use their efforts to arrvest
the progress of the malady there. They may not have the pecuniary
ability to support the unfortunate friend at an asylum, or away from
home. Such considerations must weigh materially in cases of this kind,
and will serve to rebut the presumption of the existence of that degree
of negligence which is deemed equivalent to a fraudulent purpose or de-
sign in him who is the responsible keeper of insane persons. We can-
not see in this case evidence of the existence either of design or of that
degree of negligence or carelessness which will constitute a legal defence
for the defendants. o
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Therefore, under the agreement of the parties, we think a. judgment
should be rendered for the plaintiff for the sum of $1400, and interest
from June 19, 1867.

.

George W. B. Darmv ¢. Jostag G. Graves.

TUnder chapter 14, section 2, Revised Statutes, a notarial protest is evidence of a de-
mand on the drawee of an order payable *“in exchange on New York,’’ upon a con-
tingency.

The drawer of an order payahle to D., ‘“when D. retires the notes of D. & Co. for four
thousand dollars,” is not liable to D. in consequence of protest for non-payment by
the drawee after D. had retired the notes, unless notice was given to the drawee that
the notes had been retired.

The drawee’s statement at the time of’ demand, ¢that he had no funds for that pur-
pose,*’ cannot be proved by the notary’s recital in the protest.

The business of a co-partnership as to all matters appearing on the hooks, or which had
come to the knowledge of the co-partners, was settled and closed at the time of disso-
Iation, the assets were divided, and the liabilities provided for, and it was then agreed
between the partners, thab in case any liabilities should be discovered not embraced
in the schedule of the liabilities then made, each partner should pay towards the
same in proportion to the amount of capital which he bad in the partnership, and in
case any assets were discovered which were not ewbraced in the sehedule of assets,
they were to be divided pro rafa among the members of the co-partnership. Held,
that one partoer might maintain an action at Jaw against another partner to recover
his proportion of money of the partnership in the latter’s hands at the time of the
settlement, which was not then accounted for, or mentioned by him, or entered on
the books of the firm, no other assets of any kind belonging to said firm having been
discovered. .

But to entitle one of the partners to recover at law of another partmer contribution for
his proportion of the debts of the firm paid, since dissolution, by the former, it must
appear that the latter was notified of such payment before suit.

No action can be maintained upon a contract to make up any loss which the promisee
might sustain in consequence of taking Illinois bank carrency from the promisor at
par, unless the promisor was notified before suit of the amount of the loss.

THis is an action of assumpsit on a draft or order, of which the fol-
lowing is & copy : _
Clinton, Dec. 16, 1861.

JouN WEARE, Sir: Please pay to Geo. W. B. Dakin two hundred
and fifteen dollars 45-100 in exchange on New York, when Mr. Dakin
retires the notes of Dakin & Co., for four thousand dollars, value re-

ceived.- J. G. GRAVES.

Plea, the general issue with a set-off.

Said draft or order was never accepted by said Weare, but on the
13th of February, 1862, was protested. The protest stated that the
notary presented “the original draft,” “and demanded payment of the




