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fact equally open to the observation and knowledge of both parties.
But it would seem that the plaintiff was to “make up to 'the defendant
any loss which the defendant might sustain,” and that might depend on
when the defendant parted with ‘the currency, a fact not supposed to be
within the plaintiff’s knowledge.

Verdict set aside. New trial.

Brooxs ». Corrox.

Under the statute whichprovides that in all contracts for or relating to labor, ten
hours of actual labor shall be taken to be & day’s work, unless otherwise agreed hy
the parties, if ‘work is done through the season at a certain agreed priceper day, and
the work done from time to time in a day is done and weoepted without objection as a
day’s work, an agreement may be implied that the work done in a day, whether on
an average more or less than ten hours, shall be reckoned and paid for asa day’s
work.

Assvaesit for work and labor of the plaintiff for defendant from
November 19, 1864, to April 26, 1865, in all 110 1-2 days, at $2.50
per day.

It is agreed for the purposes of this case that the plaintiff offers evi-
dence tendnw to show that, being a house carpenter by trade, he agreed
with the defendant to work for him in his trade as house calpentel for
the sum of $2.50 per day, nothing being said by either party as to the
number of hours necessary to constitute a day’s work, nor as to what
should constitute such a day’s work, and that he did work during said
time 110 1-2 different days, each day working from sunrise to sunset
but not ten hours per day for each of said dmys "The plaintiff claims
to recover for each actual day’s work the sum of $2.50 per day. The
defendant claims that a day’s work is a day of ten hours, and itis agreed
that in thus reckoning it the plaintiff has not worked 110 1-2 days, but
a less number. The parties agree to.submit to the court the question as
to what constitutes a day’s work, and the case to be sent down for trial
or judgment on their finding. But this statement shall not be evidence
in any trial that may hereafter be had of this cause.

Goodall, for the plaintiff.
Hatch, for the defendant.

Prrrey, C. J. We take the general statement of the case to be
this: The plaintiff worked for the defendant at his trade of a carpen-
ter from November to April, under an agreement for $2.50 a day, with-
out any previous express agreement ﬁxmcr the number of hours he should
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work for a day ; without any question made until the work was done as -
to what should constitute a day’s work, and without any request that he
should work longer for a day. We suppose that the defendant must
have known, while the work was going on, how long the plaintiff worked
for a day, and made no objection that he did not work daily as long as
by his agreement and the understanding of the parties he was bound to
work ; that no account was kept of the time worked in each day. The
ground taken by the defendant requires it to be now ascertained how
many hours the plaintiff worked in all, and that he should receive $2.50
for cach ten hours of labor, which it may be found on evidence now in-
troduced that he actnally worked for the defendant.

The statute is in these terms: “In all contracts for or relating to la-
bor, ten hours of actual labor shall be taken to be a day’s work unless
otherwise agreed by the parties ; and no person shall be required or hold-
en to perform any more than ten hours labor in any one day, except in
pursuance of an express contract requiring a greater time.”

It is to be observed that where the employer insists on more than ten
hours of work a day, the statute requires that the contract, which he re-
lies on, should be express. In other cases, agrcements varying from
the statutory provision are not required to be express, and of course may
be implied. If, in this case, the nature of the work done, the custom
of the business, and the conduct of the parties while the work was go-
ing on, should show that the work donein a day was understood by them
at the time to be a day’s work, and was accepted as such by the defend-
ant, an agreement would be implied that the work done in a day should
be taken for a day’s work. By accepting from time to time the work
done in a day as a day’s work, the defendant would be understood to
have agreed and assented that the work so done in a day should be reck-
oned and paid for as a day’s work, though less than ten hours. If the
plaintiff was bound to work ten hours for a day's work, the defendant
was bound to employ him for ten hours in each day. The plaintiff
could not be required to devote more than one day to a day’s work.

The employer cannot require the laborer to work more than ten hours
in a day without an express'agreement ; that is to say, if the laborer is
called on at the time to work more than ten hours in a day, he cannot
be required to do it unless he is bound to do it by an express agreewent.
But we do not understand that this provision reaches to the case where
the laborer hired by the month or the year has voluntarily worked more
than ten hours a day. If he is to be paid at a certain rate per day, it
may in such case be implied from the nature of the employment and the
conduct of the parties that what he did in a day was to be reckoned as
a day’s work. There would be great inconvenience when labor had been
performed according to the custom of the business without any question
raised on the subject, and without any time actually kept, if after the
work was done and accepted either party could insist on an inquiry
whether more or less than ten hours a day had been worked on an aver-
age of the whole time. In the miscellaneous work done on 2 farm at
different seasons of the year, it would be extremely inconvenient to in-
sist on the application of the statutory rule of exactly ten hours’ work
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in a day, and still more so in some other cmployments, like domestic
service. Practically the statutory rule is not, we understand, followed
in such cases; and it may be implied, where more or less work than ten
hours a day is done and aceepted without objection, that the parties have
understood and agreed that the work actually done in a day shall be
reckoned and taken for a day's work.

In this case we think it must be left to the jury to find, as matter of
fact, whether the work done by the plaintiff in a day was by the under-
standing and implied agreement of the parties to be taken and reckoned
for a day’s work.

Case discharged.

ScriooL. Distrior No. 7 ¥ AUBURN v. SIERBURNE.

If the prudential committee of a school district receive the money assigned to the dis-
triet for the support of schools, and neglect to appropriate it to that use, the district,
after his term of office has expired, may recover the money of him in an action for
money bad and received.

AssuMPSIT to recover certain moneys claimed to be due from the de-’
fendant as prudential committee of said district.

At the annual meeting of 'the said district in March, 1865, the de-
fendant was chosen prudential committee of said district for the ensuing
year. The sum of $81.03 was apportioned to the district as its propor-
tion of the school money for the year 1865. - And in December, 1865,
the-same was paid over by the treasurer of the town to the defendant as
such prudential committee.

During the year 1865 a school was maintained in the summer for
eight weeks and in the winter for six weeks, and teachers were hired by
the defendant as such prudential committee, and he also made some re-
pairs on the school house.

At the annual meeting of the district in March, 1866, the defendant
was not present and did not make any report of his doings as such pru-
dential committee, nor has he at any time made any report of his doings
or accounted to the district or any one else for the expenditure of the
school money paid him, although demand has been made on him by his
successor in office for such account, and for the balance remaining un-
expended in his hands.

The case was originally tried before a justice of the peaee, and comes
here by appeal. : ‘ ‘

The defendant having been put upon the stand as a witness before the
justice, declined to answer any question touching the amounts of the
payment made of the school money received by him, or any part of it,




