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Parsons v. Eureka Powder Works.

to rightshe hasAccording practice anyour who the court thatany person can satisfy
’causé,in mayinvolve! the trial of a the action.be admitted or defendto prosecute

actihn,interest,notA the defend anperson defendant in admitted tobut who has been
allowed, the'court, limi-may be in the of the statute ofproperly pleaddiscretion to

tations.
The andinsolvency of a the that itscorporation, assigned propertyor fact it has all

creditors,to an ex-legaleffects for the itsassignee extinguishbenefit of its does not
yearsistence. Neither does failure for manythe to elect officers to meetingsor hold

thedissolve corporation.

notes, forisThis an action of on onetwoassumpsit promissory
$3689.25, 20, 1860, $2432.33,dated datedthe other for OctoberJuly
24, 1860, both on six months.

that,1867,writ date 22,The bears the returnsand sheriffJanuary
9, 1867, E.March withhe "left true attested the writ J.and ofcopies

treasurer,Bickford, Garland, clerk, andT. B. Randand Leonard S.
AtH. of thetwo the members ofWhitney, corporation.”principal

Rand, mo-stockholder,the of the aaction Leonard a filedS. asentry
for leave totion and to dismiss the action.appear,

thenot, ofI. Because there is at the the serviceand time of alleged
said Eurekanot,in action there such as thewrit was any corporation

Powder Works.

saidinII. Because at the time of service the writthe ofpretended
action there was not officer of said uponany pretended corporation

service becould made.whom legal

ac-Because in saidIII. there has been no of the writ'servicelegal
tion.

said Rand also to inThe moved for leave abatement.plead
theofalso and file the issue and noticeHe onprepared placed general

limitations, thein casehe filed to be usedstatute of which claims were
aforesaid, shouldand the for to abatementmotions motion leave plead in

statement, theatthe andoverruled. the back of briefbe Upon plea
1867, RandTerm, the court made the "SaidfollowingOctober order.:

in days,$200to bond in in usual form sixtyhas leave upon filingappear
and'to dismissbe settled.and to file enclosed terms to Motionpleas,

in to filed.”abatement continued. All heto papersplead
onRand, motions,in thathis offered toThe said of provesupport

said1860, madeDecember,of an was bythe day assignmenteighteenth
;of its creditorsof all its for the benefitcorporation propertypretended

suchof officers oftime there has been nothat since that meeting any
be, ac-acted, ortonor has one claimedcorporation; anypretended

himself, same; therenor has been anyan officer of theknowledged
thereof, dayon the twenty-thirdof stockholders oneanymeeting except

; therethat1861, 18, 1860to affirm the of Dec.of April, assignment
but or members of said corpora-have been nine pretendednever eight

and es-deceased theirtion, and the four ones have sinceprincipal long



67a. WORKS.June, 1868. POWDERPARSONSJ

Mathewson, moreownedsettled, whom,one of Georgetates have been
managementthe exclusivehadthan three-fourths of the stock and nearly

each, and; of $100ten sharesof Rand owned butits business that said
;corporationa saidhe took of claim pretendedthese in againstpayment

ones residedsmallerthree of thethat the stockholders butof surviving
the ju-and withinat in Newthe date of the service Hampshirealleged

Garland, andviz., Rand,courts, andWhitneyrisdiction of saidour
neverState; thatthe the assigneesaid has since fromremovedWhitney

wassamethebut thatasanyhad of such assignee,propertypossession
theandand was soldat saidunder attachment the time of assignment,

ofresultthethe to abideunder the direction of courtproceeds deposited
rutacreditors, and a small balance was divided probetweenlitigation

theof court.creditors under the direction and orderbyamong
this thethe of evidence ob-To and plaintiffadmissibility sufficiency

jects.
saidIt is that at the time of the said Bickford wasagreed assignment,

;treasurer, thatclerk there wereand said five act-Garlandacting acting
White,directors, viz., Mathewson, Thomas B.Alvan Gar-ing George

;land, that theHorace Leonard Rand saidand S. MathewsonWhitney
1860, theDecember,in in 1861.died and said White Theyearearly
that the wasoffered to said dulyplaintiff corporation incorporatedprove

theby legislature.
be forit that this case stated the considerationwasWhereupon agreed

of the court.
Case reserved.

Hatch, for plaintiff.

Wheeler, for Rand.

Sargent, It was within the discretion of the court to allow RandJ.
to That has and hasand defend. discretion been exercised heappear

and has and made motionsbeen admitted to variousappear, appeared
the has to becertain court ordered received. Andand filed whichpleas

to thedo not understand from the case that asany questionwe proper
here if that wereof that discretion is Butexercise reserved. question

we see no reason to interfere.open
has an render it for himRand such as wouldinterestevidently proper

Patterson,v.allowed to the ofto be Carletonauthorityappear, upon
the586, it is held who cán29 N. H. where that satisfyany person

case,a ad­the of becourt that he has in trial mayinvolvedany rights
or themitted to defend action.prosecute

a thusin which holds thatAnd we find no thisauthority partyState
limitations, think thenot the statute of and wemay pleadappearing

the and the of limitations wereof issue statute properlygeneralpleas
thebe cases wherein the discretion of the Therereceived court. might

this in suchit to rejectwould render pleacircumstances properparticular
case, admitted.a but think that in this itwe case was very properly

toto for the reasons statedmotion dismiss the action pre-theOught
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vail? 439,In theheld thatKimball v. 20 N. H. it wasWellington,
who had theleave onparty to move to the actiondismissappear might

that there wasground no such as the nominal thoughperson plaintiff,
he was too late in of hisleave to to allowobtaining appear, properly

in abatement.pleading
dismiss,Whether it would was no suchbe sufficient ifto thereground

or defendant,as theperson need be-we not here toparty inquire,stop
cause the facts offered be thatto in would showthis case notproved
there was no such as defendant.thiscorporation

members,the death of allBy its be dis-a corporation aggregate may
solved. And where thatfrom death or disfranchisement so few remain

the constitution of the succes-by the continuecannotcorporation they
sion to all of action at 2least the is dissolved.purposes corporation

447-8; 768,on &Kyd A. A. on and cited.sec. casesCorp. Corp.
longAs however as the inare sufficient numberremaining corporators

to continue succession,the the remains.body
members,In this case there were never more than nine andoreight

remain,four or five of these of thisthree whom were residents of State
at still,the of writ,time of the service this and oftwo whom are the
rest removed from the ofState. The fact that two or more thehaving

State,havemembers removed not their stillliving from the does prevent
members, and active members There isof thecontinuing corporation.

here to show thethat as well con-nothing members cannotremaining
succession,tinue the or as transact other business underproperly any

their act of as a number do.incorporation, couldlarger
Nor does factthe that the has all its andcorporation assigned property

creditors,effects to an for athe benefit of its as disso­assignee operate
lution of the The of is not essentialcorporation. possession property
to the existence of a and its thereforecannot ex­corporation, insolvency

;its 2existence. Kent’s Com.tinguish 310­ Boston Man­Glasslegal
don,v. 24 Pick. 49. Neither does the failure to electLang­ufactory

orofficers to hold for dissolve themeetings many corporation.3*ears
Boston Glass v. 24 Pick. 49.Manufactory Langdon,

In cases 'the of a thatmany officers onceby-laws corporation provide
elected shall continue till others are chosen and in their stead.qualified

thatHow be in this case we are not In caseinformed. the citedmay
Pick, officers,24 itin is said that even the want of andsupra, the

them,of towant elect would not in such be fatal to the ex­power case
istence of the It a mighthas whichcorporation. bypotentiality proper

intobe called action without the ofauthority the cor­affecting identity
Seaber, 1870,v. 3 Burr.body; Colchester caseporate citing which is

cited in 2 Kent’salso Com. 310.
146,also Statutes,statute 11Our Revised ch. secs.provides, and

12, town,that if other a failthan shall to hold its an-any corporation
and nonual mode of is themeeting, special meetingscalling prescribed,

owner or ofowners one-twentieth of the orstock thereofpart property
to a of the ajustice callapply who no-may may givepeace, meeting,

tice, ;&c. and that such and all business done thereatprovides meeting
shall be as as if and thevalid held done to charter andaccording by-
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this cor-so that there no inof such if were officerslaws corporation,
a called at whichmembers havethese mightporation, surviving meeting

stock,all of thecould be chosen if own one-twentieththey they together
thatand if is no doubt the would themnot there legislature powergive

callin some and hold a for the choicetoupon meetingway, application,
dis-of this done the notofficers. as be isSo maylong corporation

solved.
And where the charter aeven the ofrepealslegislature corporation,

147, 36,Laws, sec.it is ch. that it shall not takeprovided, Comp.
or such its membersaway impair any remedy given against corporation,

officers, incurred.or for v.liability Blake P. & C.any previously
Railroad, N. H.39 435.

York,There class of in undera cases New the statute thatare of
State, that the members of certainwhich at theprovides corporations
time of their dissolution shall be to theindividually extentresponsible,

shares,their for the fromof debts due such atrespective corporation,
dissolution, ait is held thatsaid where thatofcorporation particular

class, has done that in law to awhich acts amount ofsurrender its char­
ter, surrender,or to awhat is is dissolved within the intentequivalent

act, aof the far asso to creditors theremedy individualgive against
Yet it is held that suchstockholders. acts would not amountexpressly

Bloom, ;to a dissolution for all v.Slee 19 Johns. 456­purposes. Slee
387;Bloom, ; Penniman,v.v. 20 Johns. 669­ 8 Cow. Trus­Briggs ­

Hall,v. 6 23. We think dismiss,tees Cow. the motionVernon toof
stated,so fiir as it rests on the first cannot Theground otherprevail.

thetwo for the motion relate service ofto the writgrounds thisupon
corporation.

Stats, 194,The ch. 11,statute sec. thatprovides, Comp. the writ in
clerk, treasurer, directors,be on thesuch'case served one theofmay

State,and in case of their absence from the on any memberprincipal
thereof, overseer, or-or thewith the oragent, person controlhaving

,care of the or thereof. This writcorporate wasproperty part served
clerk,the alsolast treasurer and two others whoupon were direc-upon

tors last of but are described in the return asanybody, they principal
members, Bickford, treasurer, itthe as would seem out of thebeing

is in theThere case toState. show that the officers ofnothing tending
are still the and1860 not officers.legal proper

on service,The return its face shows a and isthere ingood nothing
so,that itthe case to show was not weand see notending way that any

beother or further service could made more effectual. Theany defend-
that the shouldant have been with aassignee servedsuggests ofcopy

writ,the but he an officernorwas neither a member of the corporation,
overseer,hefar as neither was theso orappears, agent, person having

ofor care the or thereof as seem,control it wouldany partproperty,
todefendant offers that no camebecause ever into hisprove property

as service ishands The well andassignee. prima enough, noth-facie
oris offered to be that it otherwise.showsproved proveding
to mustThe motion dismiss be overruled. would also beSo the plea

received,if it had ifin abatement been founded the same evidence.upon
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The case then stands in issue thecourt the andproperly upon general
limitations,statute byof which have been filed received the court.and

Oase discharged.

v. Newcastle.Smith

15, 1804, theleased a house of defendant for the termplaintiffa lease dated MarchBy
“ rent, bysaid Smith therefor certainyears.; yieldingfive the and paying speci-of

house,” the said to said in thepayon the “and lessee the rentrepairs promisesfied
additions, forth,work, &c.,and set allmaterials as.above to be completedrepairs,

1804, 1805 said ex-maythe A. D. and “and that lessors enter toduring years
he fail the as didthe if shall to rent aforesaid.” Plaintiff not makepaylesseepel

1806,1866,before and in defendantJanuary, expelled plaintiffall the the therepairs
bylabor and theassumpsit plaintiffhouse. In for materials to forfrom tile recover

in 1864 1865him and the house:by uponmaderepairs
be entitled to if the real value of his and ad-repairswould recoverHeld that plaintiff'

fair ofoccupationthe town exceeded the value of the use and the premisesditions to
the and theexpelled, damagethe down to time when he was also sufferedby plaintiff

thebythe from or breaches contracttown the breach of the plaintiff:by
not maintain such suit after the theheld that could until ofplaintiff expirationAlso

in the contract.years originalembracedfive

Assumpsit, 12,1866.for datedlabor and materials. Writ February
15, 1864, hired a house ofdated March the the de-a lease plaintiffBy

"the saidthe term of five Smith andfor years, yielding payingfendant
house,on the "and thecertain saidrent by” specified repairstherefor

work,to rent thethe said in materials andrepairs,lessee promises pay
&c., forth,additions, allas set to be theabove duringcompleted years

1865,” that toand "and the lessors enter themayD. 1864 expelA.
the rent as aforesaid.”if shall fail tohe paylessee

1866,did all the andnot make before in Janu--repairsThe plaintiff
1866, from the house.the defendant expelled-the plaintiffary,

theto recover for made inwas by plaintiffThis suit brought repairs
1865.and1864

that theto showintroduced evidence tendingdefendantThe repairs
useless; of such andthat the materials were the workqualityweremade

a of the contract onas to constitute breach theso badlydone partwas
the plaintiff.of

nonsuit,a the courtmoved for overruledThe defendant pro forma
motion, and defendant excepted.the

the that entitled toinstructed wasjurycourt plaintiffThe pro forma
the thethe benefit derived town from wasif hj repairs greaterrecover

from the breach or breaches ofsuffered ime townthe' bydamagethan
instructions, defendanttip to whichby excepted.contract plaintiff,the


