
70 SMITH v. [Rockingham,NEWCASTLE.

The case then stands in issue thecourt the andproperly upon general
limitations,statute byof which have been filed received the court.and

Oase discharged.

v. Newcastle.Smith

15, 1804, theleased a house of defendant for the termplaintiffa lease dated MarchBy
“ rent, bysaid Smith therefor certainyears.; yieldingfive the and paying speci-of

house,” the said to said in thepayon the “and lessee the rentrepairs promisesfied
additions, forth,work, &c.,and set allmaterials as.above to be completedrepairs,

1804, 1805 said ex-maythe A. D. and “and that lessors enter toduring years
he fail the as didthe if shall to rent aforesaid.” Plaintiff not makepaylesseepel

1806,1866,before and in defendantJanuary, expelled plaintiffall the the therepairs
bylabor and theassumpsit plaintiffhouse. In for materials to forfrom tile recover

in 1864 1865him and the house:by uponmaderepairs
be entitled to if the real value of his and ad-repairswould recoverHeld that plaintiff'

fair ofoccupationthe town exceeded the value of the use and the premisesditions to
the and theexpelled, damagethe down to time when he was also sufferedby plaintiff

thebythe from or breaches contracttown the breach of the plaintiff:by
not maintain such suit after the theheld that could until ofplaintiff expirationAlso

in the contract.years originalembracedfive

Assumpsit, 12,1866.for datedlabor and materials. Writ February
15, 1864, hired a house ofdated March the the de-a lease plaintiffBy

"the saidthe term of five Smith andfor years, yielding payingfendant
house,on the "and thecertain saidrent by” specified repairstherefor

work,to rent thethe said in materials andrepairs,lessee promises pay
&c., forth,additions, allas set to be theabove duringcompleted years

1865,” that toand "and the lessors enter themayD. 1864 expelA.
the rent as aforesaid.”if shall fail tohe paylessee

1866,did all the andnot make before in Janu--repairsThe plaintiff
1866, from the house.the defendant expelled-the plaintiffary,

theto recover for made inwas by plaintiffThis suit brought repairs
1865.and1864

that theto showintroduced evidence tendingdefendantThe repairs
useless; of such andthat the materials were the workqualityweremade

a of the contract onas to constitute breach theso badlydone partwas
the plaintiff.of

nonsuit,a the courtmoved for overruledThe defendant pro forma
motion, and defendant excepted.the

the that entitled toinstructed wasjurycourt plaintiffThe pro forma
the thethe benefit derived town from wasif hj repairs greaterrecover

from the breach or breaches ofsuffered ime townthe' bydamagethan
instructions, defendanttip to whichby excepted.contract plaintiff,the
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moveddefendantthefor whicha verdict plaintiff,The returnedjury
reserved.aside,to this case wasset and

Bell, com-andBell, for citedand J. J. plaintiff,O.II. & FT.G.
Sutton, 6481;Turner, H. v.6 N. Waclleighon v.mented Britton

527;N. H. Horn v. Batchel-; 30Davis v. Barrington,N. H. 15
98, 643; 1769—86; 97, 3 Ev.Starkieder, 2 Ev.N. H. Starkie41

Leonard, 7 Pick.139, wood v.70; Gase;P. Heclc’s HeyN.Buller’s
58; Pick.Sanborn, v. 8181; 9 SmithCush.v. Society,Bassett

231; Ware, Met.Blum, 1318 Pick. Snow v.; Deusen v.178 Van
; 23; v. 14 Mass.Scituate, Allen5 Montague,42 -Heed v. Taft

50; Smith, 9; Sheldon, Pick. v. Cush.13 Gleason282 v.Phelps
notes;14,13, 4484; Cases, and Jewett v. Scofield,Lead.2 Smith’s
166; Maddison,Slason, 19 Vt.' v.566; v. HaydenCowan Myrick

36;78; 10 Johns. v.Cookv. Livingston,7 LivingsdaleGreen.
P.Munster, 4 B. & 355.

Frink, defendant.for&Goodall

cannot recover because the contract was ex-heretheIn law plaintiff
a contractcannot make different from what thethe courtAndpress.

Turner, 491,Britton v. 6 N. II.have expressly provided.parties
ofbottom page.

of the thethere is an which isprovision parties,this case expressIn
TheTurner.in v. to takemade Britton plaintiff agreesexception

to these theirbydone andpremises, occupation,for thehis repairspay
conditions,entirethe to forfeit hishis not fulfillingtire event of pay,in

is, ofhis occupation.that right
then, from thebar, differs involved inprinciple BrittonThe case at

case,been in the latter thatthe theHad agreement plain-v. Turner.
contract should forfeitentire hishis to claimfulfil righttotiff’s failing

with the onebeen underhave consideration.parallelthen it wouldpay,
to because ofa benefits and'pay receivedpromiseThere the law implies

;to the here,no the law dis-contraryagreementthere beingaccepted,
contract, thein which forplaintiff stipulatesan paymentexpresscovers

this the failure of certainuponand renounces righta certain way,in
raise aand contractnot different from"The law will implyconditions.

Then, too,into.” the defendantentered town hashavethewhat parties
in that case.here asdonethe worknot accepted

even if incannot recover law he wasAlso, the enti-secondly, plaintiff
hishe has actionbecause before he hadbroughtreceivetled to anything,

suit.ofany right
a suit until thenot ínaintain end of thehe could fiveDefendants say

years.
now,to wouldrecover thebe compelIf could he.permittedplaintiff

sum, thatand one which the defendantsto in advance indefendants pay
of for five years.rent land what orBy lawday byto day bywere pay

to that whichnow asked theirbe pay bythe defendants agree-canequity
toorforto come.four'yearsnot threepayment werethey
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court, instructions,theirthe the toThirdly, by assess dam-permit jury
for a sum without deduction therefrom forages beforepresent payment

the time the had to and timebefore theplaintiff agreed accept payment,
defendants had to allow them to assess forpay. Theyagreed damages

now,the without reference to the thatfact defendants theplaintiff bv
fulfilled,contract even if would not have been entitled to for therecover

amount to hereafter.become due
Here the defendants even if couldsay damages in event be recov-any

ered, theit could be at end of sum,the fiveonly and in a asyears gross
divided,the contract cannot be but the is one sum of rentpayment gross

for five years.
But thehere is thatexpress agreement is to beclearly paidplaintiff

use,for his if made,five all are ifby years’ and all re-repairs repairs
made,are not then he is to bepairs two use of thepaid by years’ prem-

ises. He has had all the he for,contractedpayment twonamely, years’
use, as all thehe did not make repairs.

the of towns are limited.Again, powers The committee who
premises derived theirleased the town,the vote of the toauthority, by

andlease said the conditions of theupon lease. If it ispremises;
suit,theholden that recovermay thisplaintiff then the characterupon

aof the contract is and town,burden ischanged, a whichimposed upon
it never voted to assume. The town its committee did certainby
acts in which wasa certain within itsway, Theauthority. plaintiff

limits within theknew the which town acted and the liabilities it as-
sumed, and he cannot hisby of theavoiding part agreement impose

aa of limited not within theirpowers, liability be-upon party powers,
undertook tocause never exceed them to that extent. Ifthey he deals

limited hewith a of cannot hispowers, own ex-party by wrong doing
their liabilities.his andtend rights

Sargent, aJ. When party, by contracts withspecial agreement,
him,for or toanother to labor aperform job, labor and mate­furnishing

them,rials, of and executes contract,or either his but not in time or
both,manner, contract,accordance withor in his he cannotalthough

contract, nottherecover fulfilled onspecial his ownupon having part;
he done from theif what has nature of the case must ac­have beenyet

done, or mustas it was remain the of the otherpropertycepted party,
it,declines toother return so,or if such when in his to doparty power

done is of valueand what has been to such other what theparty beyond
received, and alsofirst has which hisbeyond any failureparty damage

haveto his contract caused the othermay heperform recoverparty, may
benefit inthe amount of such indebitatus theassumpsit, upon presump­

that man actualenjoystion a who benefit from the labor or ofproperty
him,foranother done or to thewhat sameperformed promises ispay

Turner, cases;Britton 6 481,worth. v. N. H. andactually Davis
517, cases;H. and30 N. Batchelder,v. Horn v.Barrington, 41 N.

86, and cases.H.
claimed defendant thatBut it is chía caseby comes thewithin excep-

Turner,stated in Britton v.tion where the thathaveparties agreed
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his con-toshould be the in case of failurenothing paid performplaintiff
not, tohowever,tract. wasWe do so this contract. Plaintiffinterpret

have fivethe rent or the the for years,use and occupatiomof premises
was,and theand additions toin to certainmakepayment, repairs upon

twothe the firstall to be done withinbuildings years,upon premises,
and if enter andnot done in totime,that the defendant had the right

theexpel plaintiff.
contract,But that shouldno that ifmeans amounts to aby plaintiff

work,do most of the timethe all withinand make the additionsnearly
all,but forspecified, failed to he receivethem should nothingcomplete

all done,had thehe rent oror even that he butshould receive nothing
use of the so made into that antime. Suchpremises up agreement
terms in Britton v.have constituted the statedmight caseexceptional

hadTurner. But ishere no thesuch plaintiffSupposeagreement.
contract,done still, hecase,in this the couldthe termsnothing ofby
1865,have held but inthe and thatthe 1864premises yearsthrough

case the haveentered,defendant could but could madenot haveonly
time;thata for of forplaintiff reasonable rent the use thepay premises

not, sure,be contract,to under failedthe but because the havingplaintiff,
to ait and to onbroken it on his would be liableperform paypart,

what ofmeruit the use the same was worth.quantum
claims,We think the as thecontract is not defendant "thatclearly

is to be use andplaintiff for his fiveby years’ occupation,paid repairs
made,if all if thusare made the and notrepairs within time stipulated,

then ishe to the use andbe for all he does two years’paid by occupa-
contract,tion.” If such had been the the by simplyplaintiff, doing

and athave the rent thewould secured two withoutnothing, pay,years’
of The defendantthat time have wouldexpiration been expelled.might

not have been wise to a contract as this.made suchhave v.Page
Marsh, 36 N. H. 305.

claims, that,the ofdefendant the towns areAgain, limited,as powers
make,can be held to which orthey theythe contractsonly special which

are made that thevote, towntheir andby express authority cannotby
be held on an the one theyfrom voted tocontract different make.implied

InBut this has been v.Wadleighoverruled.position Sut­repeatedly
ton, 15,6 a forN. H. thehighwayto make town inplaintiff aagreed

contract;to themanner, but accordingdid not make itparticular held
meruit,that whateverhe hisrecover on a labormight wasquantum

here.worth to the The appliestown. same principle
nonsuit on theThe bedefendant moved groundthat thatplaintiff the

toaction and took thewas exceptionprematurely,brought ruling deny-
12, 1866,datedthat Februarymotion. The was anding writ by the

was had till Marchcontract,terms of the to have 15,1869,the town to
ofhave for in the use andthe theoccupationpaid repairs premises.

founded,cases is in noPlaintiff such his actionclaims that in respect
contract,the but the andimplied thatupon special uponagreement, the
toterms of arethe admissible showtheonlyagreement amountspecial of

non-fulfilmentsustained the defendant its to bebydamage by récouped
the the of his servicesclaim for andvalueplaintiff’s■against property.
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Inthis, of defendant has overruled.beenBut repeatedlyposition
canJewett, held, that, defendant249,9 N. H. it if theisHartwell v.

claim, not found­an contract-toset such limit theoriginal plaintiffsup
contract, it, he equallybut on out of mayed on such services growing

forforsuch contract to clainiwell set auy paymentup rightfuldefer
to have suchuntil such time as he pay­such services deservesreasonably

soathat as defencement, and such contract bespecial may interposed
the defendant or forfar to from harrassed pay­as being pursuedprotect

out a con­claim for a of ofment of the servicesany portion growing
tract, boundthe of the he have beenbefore time when wouldexpiration

Ithad the beento make whole services faithfully performed.payment
in the that it is not theis said desirable toalso opinion temptationgive

thoseof instead a toreadyof a ofmoney delayed payment,payment
at de­have too much least allwho theyalready perhaps encouragement,

serve, into faithlessness the fulfilment of their contracts.
con-the in theIt is held that defendant such case setmay up original

that, to havéshow the deservetract to though mayperhaps plaintiff
still he cannot of the defend-haverightfully anythingsomething,

contract, fulfilled,the beentime as if wouldsuch haveant until original
case,and that not in such soon-shall recoverplaintiff anythingpayable,

services, if suchhe could have claimed for the sameer than payment
had been fullycontract completed.

70,Woods,is 17 N.same doctrine held in H.The v.Bailey 369­—­
contract,to be thata credit is the terms of thewhen by stip­that given

to a the has notextends as well case where all work beenulation per­
formed, to is To the sameas a case where the contract completed.

530,30are Davis v. N. H. and v.ThompsonBarrington,point
Phelan, 22 N. H. these think thisauthorities we339. excep­Upon

-the defendant must be sustained.tion of
the that to ifThe court instructed was entitled recoverjury plaintiff

the from than thederived town the wasbythe benefit repairs greater
suffered the from the breach or breaches the con-by town ofdamage
the to which defendantplaintiff,tract excepted.by

areinstructions in the words of the instructionsThese nearly precise
of the cases But thesein several we have cited. upon examininggiven

that,foundbe where suchit will instructions nowere ques-cases given,
as to werepaymentsarose made for such services whilepartial theytion

inBut Elliott Heath, 131, heldrendered. 14 N. H. it isbeing
made from time time, asto the services werepayments beingthat partial

asto be deductedrendered, are also as if thewell the anddamages,
does notlabor both,the exceedof he cannot recover.plaintiffsvalue

hadthe receivedcasethis two use and occu­plaintiff nearly years’In
additions,towards forthe hisof and andpayingpremises repairspation

thisomit Theentirely. instructions should have beeninstructionsthe
recover, theentitled to if realwas his andvalue ofthat repairsplaintiff

the ofto the town exceeded fair value the use andadditions occupation
the down to the time when heplaintiff wasbytheof premises expelled1,

•sufferedthe the the or ofalso town breach breachesdamage by byand
the plaintiff.the contract by
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aside,the last andtwo must be setUpon the verdict upongrounds
the that the action there must beground brought,was prematurely

A nonsuit.

Epping.John Dow v.

indivisible,Where the cauíe of action in the is asingledeclaration and of tenderplea
action,or is an admission of the cause of in declaration.laid thea.confession

divisible,But where the cause of action is in the de-as where there are several counts
claration, confession, issue,a orplea tender a isaccompaniedof the heldby general

ofsimply to admit cause action isalleged,some and that entitled to recoverplaintiff
cause,the amount tendered or confessed for issuch but the tender or noconfession

admission beyond that.
Defendant town elected highwayno atsurveyors meeting,its annual and the selectmen

district,directed W. to act as a in his and didhighway surveyor Theyhe so. issued
form, district,a warrant in common addressed to him as of di-highway saidsurveyor

recting list,him to incollect labor the several taxes in defininghis and thespecified
district, &c.,limits of his which throughhe acceptedwarrant and acted under the

and hadyear, after he caused all the intaxes said warrant to be in inexpended labor
district,said he of D.purchased for the town a lot of stones to be used in repairing

same,a agreedin said district thebridge uponand of theprice surveyor,as such and
the stones were taken and used In aaccordingly. bysuit D. to ofrecover the town

held,stones,the of the thatprice the town could not be heard to that W. wasdeny
district,inhighway surveyor though maysaid even his appointment not have been in

or his andwriting, appointment the certificate of his ofoath office notmay beenhave
recorded in the records of the town.

town, officers,The selectmen of a as its prudential may appoint agentan to build or re-
inhighways or casespair bridges, bywhere it becomes their thusdutylaw to build

asrepairor such selectmen.

Assumpsit Plea,and §15,for stones sold delivered. tender of and
issue to theas rest of claim.general plaintiff’s

1866,In a in a in in theAugust, highwaybridge Epping, highway
defective,resided,district in which Prescott andOrdway,plaintiff being

Jenness, aswho acted selectmen that directed one whoyear, Willey,
district,as thatacted in to thehighway surveyor bridge. Willeyrepair

land,with to take stones from the tobargained plaintiff plaintiff’s price
be fixed and after should ascertainWilley howby plaintiff, Willey many

stones,he wanted. took the them in the and after-Willey put bridge,
that §30.wards with the should be Defendantagreed plaintiff price

.town,noclaimed that had to the andWilley bind that theauthority
not than $15.stones were moreworth

Dow,H. a son of testifiedW. that he Prescott atsaw theplaintiff,
on;thesometimes when thatwere witness wasbridge repairs going

stones,assist in the and thatto out Heby Willey wasemployed getting


