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The case then stands properly in court upon the general issue and the
statute of limitations, which have been filed and rececived by the court.
Cuase discharged.

' SyitE v. NEWCASTLE.

By a lease dated March 15, 1804, plaintifl leased a house of the defendant for the term
of five years.; ¢ the said Smith yielding and paying therefor rent, by certain speci-
fied repairs on the house,” *‘and the said lessee promises to pay the said rent in the
repairs, work, materials and additions, &e., as .above set forth, all to be completed
during the years A. D. 1864, and 1865 ;" ¢and that said lessors may enter to ex-

el the lessee if he shall fail to pay the rent as aforesaid.” Plaintiff did not malke
all the repairs before 1866, and in Jannary, 1866, the defendant expelled the plaintiff
from the house. In assmmnpsit for labor and materials by plaintiff to recover for the
repairs made by bim in 18064 and 1865 upon the house :

Held thab plaintiff would be entitled o recover if the real value of his repairs and ad-
ditions to the town exceeded the fair value of the nse and occupation of the premises
by the plaintiff down to the time when he was expelled, and also the damage suffered
by the town from the breach or breaches of the contract by the plaintiff :

Also held that plaintiff could not maintain such suit until after the expiration of the
five years embraced in the original contract.

Assuouesit, for labor and materials.  'Writ dated February 12, 1866.
By a lease dated March 15, 1864, the plaintiff hired a house of the de-
fendant {or the term of five years, “the said Smith yielding and paying
therefor rent by” certain specified repairs on the house, “and the said
lessee promises to pay the said rent in the repairs, work, materials and
additions, &e., as above set forth, all to be completed during the years
A. D. 1864 and 1365,” “and that the lessors may enter to expel the
lessee if he shall fail to pay the rent as aforesaid.”

The plaintiff did not make all the repairs before 1866, and in Janu-
ary, 1866, the defendant expelled the plaintiff from the house.

This suit was brought to recover for the repairs made by plaintiff in
1864 and 1865.

The defendant introduced evidence tending to show ‘that the repairs
made were useless ; that the materials were of such quality and the work
was done so badly as to constitute a breach of the contract on the part
of the plaintiff. .

The defendant moved for a nonsuit, the court pro jforma overruled
the motion, and defendant excepted.

The court pro forma ingtzsied the jury that plaintiff was entitled to
recover if the benefit derived o7 the town from the repairs was greater
than the damage suffered by tue town from the breach or breaches of
the contract by the plaintif, to which instructions defendant excepted.
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The jury returned a verdict for the plaintiff, which defendant moved
to set aside, and this case was reserved.

C. H & C. N. Bell, and J. J. Bell, for plaintiff, cited and com-
mented on Britton v. Turner, 6 N. H. 481; Wadleigh v. Sutton, 6
N. H. 15; Davis v. Barrington, 30 N. H. 527; Horn v. Batchel-
der, 41 N, H. 86; 2 Starkie Ev. 97, 98, 643; 3 Starkic Ev. 1769~
70 ; Buller’s N. -P. 139, Keck’s Case; Heywood v. Leonard, T Pick.
181; Basselt v. Sanborn, 9 Cush. 58; Smith v. Society, 8 Pick.
178 ; Van Deusen v. Blum, 18 Pick. 231 ; Snow v. Ware, 13 Met.
49 Reed v. Scituate, 5 Allen 23; Taft v. Montague, 14 Mass.
2825 Phelps v. Sheldon, 13 Pick. 50 ; Gleason v. Smith, 9 Cush.
484 ; 2 Smith’s Lead. Cases, 13, 14, and notes ; Jewett v. Scofield, 4
Cowan 566 ; Myrick v. Slason, 19 Vt. 166 ; Hayden v. Maddison,
7 Green. 78; Livingsdale v. Livingston, 10 Johns. 36; Cook v.
Munster, 4 B. & P. 355.

Goodall & Frink, for defendant.

In law the plaintiff cannot recover because the contract here was ex-
press. And the court cannot make a contract different from what the
parties have expressly provided. Britton v. Turner, 6 N. H. 491,
bottom of page.

In this case there is an express provision of the parties, which is the
exception made in Britton v. Turner. The plaintiff agrees to take
his pay for the repairs done to these premises, by their occupation, and
in the event of his not fulfilling the entire conditions, to forfeit his pay,
that is, his right of occupation.

'I'he case at bax, then, differs from the principle involved in Britton
v. Turner. Had the agrecment been in the latter case, that the plain-
tiff’s failing to fulfil his entire contract should forfeit his right to claim
pay, then it would have been parallel with the one under consideration.
There the law implies a promise to pay because of benefits received and"
accepted, there being no agreement to the contrary; here, the law dis-
covers an express contract, in which the plaintiff stipulates for payment
in a certain way, and renounces this right upon the failure of certain
conditions. “The law will not imply and raise a contract different from
what the parties have entered into.” Then, too, the defendant town has
not accepted the work done here as in that case.

Also, secondly, the plaintiff cannot recover even if in law he was enti-
tled to receive anything, because he has brought his action before he had
any right of suit. i

Defendants say he could not iaintain a suit until the end of the five
years.

If plaintiff could be permitted to recover now, he would compel the
defendants to pay in advance and in one sum, that which the defendants
were to pay day by day by rent of land for five years. By what law or
equity can the defendants be now asked to pay that which by thefr agree-
ment they weére not to pay for three or four'ygairs to come.
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‘Thirdly, the court, by their instructions, permit the jury to assess dam-
ages for a present sum without deduction therefrom for payment before
the time the plaintiff had agreed to accept payment, and before the time
defendants had agreed to pay. They allow them to assess damages for
the plaintiff now, without reference to the fact that defendants by the
contract even if fulfilled, would not have been entitled to recover for the
amount to become due hereafter.

Here the defendants say even if damages could in any event be recov-
ered, it could only be at the end of the five years and in a gross sum, as
the contract cannot be divided, but the payment is one gross sum of rent
for five years.

But here the express agreement clearly is that plaintiff is to be paid
for his repairs by five years’ use, if all repairs are made, and if all re-
pairs are not made, then he is to be paid by two years’ use of the prem-
ises. He has had all the payment he contracted for, namely, two years’
use, as he did not make all the repairs. .

Again, the powers of towns are limited. The committee who
leased the premises derived their authority, by the vote of the town, to
lease said premises; and upon the conditions of the lease. If itis
holden that the plaintiff may recover upon this suit, then the character
of the contract is changed, and a burden is imposed upona town, which
it never voted to assume. The town by its committee did certain
acts in a certain way, which was within its authority. The plaintiff
knew the limits within which the town acted and the liabilities it as-
sumed, and he cannot by avoiding his part of the agrcement impose
upon a party of limited powers, a liability not within their powers, be-
cause they never undertook to exceed them to that extent. If he deals
with a party of limited powers, he cannot by his own wrong doing ex-
tend his rights and their Habilities.

SARGENT, J. When a party, by special agreement, contracts with
another to labor for him, or to perform a job, furnishing labor and mate-
rials, or either of them, and executes his contract, but not in time or
manner, or both, in accordance with his contract, although he cannot
recover upon the special contract, not having fulfilled on his own part;
yet if what he has done from the nature of the case must have been ac-
cepted as it was done, or must remain the property of the other party,
or if such other party declines to return it, when in his power to do so,
and what has been done is of value to such other party beyond what the
first party has received, and also beyond any damage which his failure
to perform his contract may have caused the other party, he may recover
the amount of such benefit in ¢ndebitatus assumpsit, upon the presump-
tion that a man who enjoys actual benefit from the labor or property of
another done or performed for him, promises to pay what the same is
actually worth. Britton v. Turner, 6 N, H. 481, and cases ; Davis
v. Barrington, 30 Ni H. 517, and cases; Horn v. Baichelder, 41 N.

- H. 86, and cases.

But it i§ claimed by defendant that this case comes within the excep-

tion stated in Britton v. Turner, where the parties have agreed that
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nothing should be paid the plaintiff in case of failure to perform his con-
tract. We do not, however, so interpret this contract. Plaintiff was to
have the rent or the use and occupation.of the premises for five years,
and was, in payment, to make certain repairs upon and additions to the
buildings upon the premises, all to be done within the first two years,
and if not done in that time, the defendant had the right to enter and
expel the plaintiff. .

But that by no means amounts to a contract, that if plaintiff should
do most of the work, and make nearly all the additions within the time
specified, but failed to complete them all, he should receive mnothing for
all he had done, or even that he should receive nothing but the rent or
use of the premises up to that time. Such an agreement so made in
terms might have constituted the exceptional case stated in Britton v.
Turner. But here is no such agreement. Suppose the plaintiff had
done nothing in this case, still, by the terms of the contract, he could
have held the premises through the years 1864 and 1865, but in that
case the defendant could not only have entered, but could have made
plaintiff’ pay a rcasonable vent for the use of the premises for that time ;
not, to be sure, under the contract, but because the plaintiff, having failed
to perform it and broken it on his part, would be liable to pay on a
quantum meruit what the use of the same was worth.

‘We think the contract clearly is not as the defendant claims, “that
plaintiff is to be paid for his repairs by five years’ use and occupation,
if all repairs are made within the time stipulated, and if not thus made,
then he is to be paid for all he does by the two years’ use and occupa-
tion.” If such had heen the contract, the plaintiff, by simply doing
nothing, would have sscured the two years’ rent without pay, and at the
expiration of that time might have been expelled. The defendant would
not have been wise to have made such a contract as this. Page v.
Marsk, 36 N. H. 305.

Again, the defendant claims, that, as the powers of towns are limited,
they can only be held to the special contracts which they make, or which
are made by their express authority by vote, and that the town cannet
be held on an implied contract different from the one they voted to make.
But this position has been repeatedly overruled. In Wadleigh v. Sut-
ton, 6 N. H. 15, plaintiff agreed to make a highway for the town in a
particular manner, but did not make it according to the contract ; Zeld
that he might recover on a quantum meruit, whatever his labor was
worth to the town. The same principle applies here.

The defendant moved that plaintiff be nonsuit on the ground that the
action was brought prematurely, and took exception to the ruling deny-
ing that motion. The writ was dated February 12, 1866, and by the
terms of the contract, the town was to have had till March 15, 1869, to
have paid for the repairs in the use and occupation of the premises.
Plaintiff claims that in such cases his action is in no respect founded:
upon the special agreement, but upon the implied contract, and that the
terms of the special agreement are admissible only to show the amount of
damage sustained by the defendant by its non-fulfilment to be récouped
-against the plaintiff’s claim for the value of -his services and property.

VOL. XLVIII, .6 '
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_ Biit this_ position of defendant has been repeatedly overruled. In
Hartwell v. Jewett, 9 N. H. 249, it is held, that, if the defendant can
set up such an original contract>to limit the plaintifi’s claim, not found-
ed on such contract, but on services growing out of it, he may equally
well set up such contract to defer amy rightful claim for payment for
such services until such time as he reasonably deserves to have such pay-
ment, and that such special contract may be interposed as a defence so
far as to protect the defendant from being harrassed or pursued for pay-
ment of any claim for a portion of the services growing out of a con~
tract, before the expiration of the time when he would have been bound
to make payment had the whole services been faithfully performed. It
is also said in the opinion that it is desirable not to give the temptation
of a payment of ready money instead of a delayed payment, to those
who already have perhaps too much encouragement, at least all they de-
serve, to faithlessness in the fulfilment of their contracts.

It is held that the defendant in such case may set up the original con-
tract to show that, though perhaps the plaintiff may deserve to have
something, still he cannot rightfully have anything of the defend~
ant until such time as the original contract, if fulfilled, would have been
payable, and that plaintiff’ shall not recover anything in such case, soon~
er than he could have claimed payment for the same services, if such
contract had been fully completed.

The same doctrine is held in Builey v. Woods, 17 N. H. 369-70,
that when a credit is to be given by the terms of the contract, that stip~
ulation extends as well to a case where all the work has not been per-
formed, as to a case where the contract is completed. To the same
point are Dawis v. Barrington, 830 N. H. 530, and Thompson v.
Phelan, 22 N. H. 339. Upon these authorities we think this excep~
tion of-the defendant must be sustained.

The court instructed the jury that plaintiff was entitled to recover if
the benefit derived by the town from the repairs was greater than the
damage suffered by the town from the hreack or breaches of the con~
tract by the plaintiff, to which defendant excepted.

These instructions are nearly in the precise words of the instructions
given in several of the cases we have cited. But upen examining these
cases it will be found that, where such instructions were given, no ques=
tion arose as to partial payments made for such services while they were
being rendered. But in Elliott v. Heath, 14 N. H. 1381, it is held
that partial payments made from time to time, as the services were being
rendered, are also to be deducted as well as the damages, and if the
value of the plaintift’s labor does not exceed both, he cannot recover.

In this case the plaintiff had received nearly two years’ use and occu~-
pation of the premises towards paying for his repairs and additions, and
the instructions omit this entirely. The instructions should have been
that plaintiff was entitled to recover, if the real value of his repairs and
additions to the town exceeded the fair value of the use and occupation
of the premises by the plaintiff down to the time when he was expelled,
and also the damage suffered by the town by the - breach -or breaches of

the contract by the plaintiff. .
. /




June, 1868.] DOW », EPPING: 75

Upon the last two grounds the verdict must be set aside, and upon
the ground that the action was prematurely brought, there must be
' A nonsuit.

Joax Dow ». Erring.

‘Where the cauxe of action in the declaration is single and indivisible, n plea of tender
or a confession is an admission of the cause of action, laid in the declaration.

But where the cause of action is divisible, as where there are several counts in the de-

claration, a plea of tender or a confession, accompanied by the general issue, is held
simply to admit some canse of action alleged, and that plaintiff is entitled to recover
the amount tendered or confessed for such canse, but the tender or confession is no
admission beyond that.

Defendant town elected no highway surveyors at its annual meeting, and the selectmen
directed W. to act as a highway survéyor in his district, and he did so. They issued
a warrant in common form, addvessed to him as highway surveyor of said district, di-
recting him to collect in labor the several taxes specified in his list, and defining the
limits of his district, &ec., which warrant he accepted and acted under throsgh the
year, and after he had caused all the taxes in said warrant to be expended in labor in
said district, he purchased of D. for the town a lot of stones to be used in repairing
a bridge in said district and agreed upon the price of the same, as such surveyor, and
the stones were taken and used accordingly. In a suit by D. to recover of the town
the price of the stones, 2e/d that the town could not be heard to deny that W. was
highway surveyor in said district, even though his appointment may not have been in
writing, or his appointment and the certificate of his oath of office may not have been
recorded in the records of the town. ‘

The selectmen of a town, as 1ts prudential officers, may appoint an agent to build or re-
pair highways or bridges, in cases where by law it becomes their duty thus to build
or repalr as such selectmen.

Assumpstr for stones sold and delivered. Plea, tender of $15, and
general issue as to the rest of plaintiff’s claim.

In August, 1866, a bridge in a highway in Epping, in the highway
district in which plaintiff resided, being defective, Ordway, Prescott and
Jenness, who acted as selectmen that year, directed one Willey, who
acted as highway surveyor in that district, to repair the bridge. Willey
bargained with plaintiff’ to take stones from plaintiff’s land, the price to
be fixed by Willey and plaintiff, after Willey should ascertain how many
he wanted. Willey took the stones, put them in the bridge, and after-
wards agreed with plaintiff that the price should be $30. Defendant
claimed that Willey had no authority to bind the .town, and that the
stones were not worth more than-$15.

W. H. Dow, a son of plaintiff, testified that he saw Prescott at thé
bridge sometimes when the repairs were going on; that witness was
employed by Willey to assist in getting out the stones, and that he was
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