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Henry Smith.v. W.BowkerJohn

has becomedebtfor a partnershipland a partneran execution on ofthe oflevyAfter
thea of individualcreditorlevy,the time of thea fromyearthe oflapsecomplete by

same landtheattachingdebt bythedefeat the forlevy partnershipcannotpartner
execution on it.hisand levying

Entry. thebywere conveyedThe demandedoe premisesWrit
17, Plaintiff1856.JanuaryWood to oneexecutors of one Chapman,

it towas Chap-the land when conveyedforclaimed that one Handy paid
in Defend-title rested Handy.thea trustman and that by resulting

Co.,&Tolmanto the firm of C.ant claimed that the money belonged
totrust wasmember, that theand resultingaof which firm wasHandy

attached the land Octo-a creditor ofthe Plaintiff Handy,firm. being
1861, his16, and levied12, 1859, Novemberber obtaining judgment

upon land, 11, 1862.theexecution April
Co.,& commencedTolmanBank, a creditor of C.The Cheshire being

1857,21, was servedfirm, Handy.whichsaid Feb. upona suit against
“of not be-the firmthat other membersmade return theThe officer

them, I have made no furthernor ofeitherinhabitants of this Stateing
that heattachment wasreturn ofThe officer’sservice of this writ.”

1857, and interest that23, titleattached, Handyall the right,January
2,April 1858, was rendered againstthe judgmenthad in premises.

executionand thewith” the othera“as co-defendant partners,Handy
thewas levied on Septem-co-defendant” premises,him “asaagainst

recited thatthe execution14, certificate onTheber 1858. appraisers’
“ land us as the es-a tract of shewnexamined certaincarefullyhaving

debtor, &c. The officer’sHandy,”tate of the within named George
an forthat he Handy,on the execution stated appointed appraiserreturn

“&c., and andnotified and requested, having neglectedhe beenhaving
sworn to suchthe wereto that appraiserefused any,” appraisersappoint

‘‘ saidestate of the debtorthem as thebe shownreal estate as should
Handy.”George

Richardson, 6, 1863. Richardson con-toThe Bank Aprilconveyed
26,defendant, 1864.Marchtoveyed

Bank, the writ be-that, thein the suit of CheshirePlaintiff objected
and executionalone, beingthe againston judgmentserved Handying

to the asthe land shownmadehim, appraiserstheand levy uponbeing
Handv, evidencecould not show by paroldefendantof thethe estate

; thatTolman. & Co.land to C.thefor belongedthat the money paid
firm, the landand levied uponthea creditor of havingthe bank being

of woulda creditor Handythe beingas the of plaintiffHandy,property
under thedefendantbank the claimingthe andhold the land as against
theto the of bank.bank, levysubsequentthe levy'wasplaintiff’salthough

the& for plaintiff.Vose dashing,

the defendant.Faullcner, for<&Wheeler

Co.,&Bank, of TolmanPerley, creditors C.J. TheC. Cheshire
thethe onone ofofon land Handy, partners,their executionlevied
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a from Handy,14th for debt dueof 1858. TheSeptember, plaintiff,
October,alone, 12th ofland in on theattached the same mesne process

1859, absolutehad becomeafter the title the bank under theirof levy
theiras the time of levy.the of a fromagainst Handy yearby lapse

bank; wouldThe the maindefendant has the title of the and question
theirseem to creditors a have leviedbe whether after the of partnership

title as tothe and theirexecution on land to one ofbelonging partners,
the in-him has of a a creditor ofbecome theby lapse year,complete

thedividual the land his debt and defeattake same formaypartner
is notitle debt. Therederived under the for thelevy partnershipprior

oneIf this be done afterof fraud in this case. mayanysuggestion
I it done at time short ofsee no reason not be anyyear, legal why may

from allow-serious inconveniences would followSeveraltwenty years.
histhe creditor to the ofof an individualing applicationpreference

had beenafter the same finallydebtor’s to be assertedproperty property
debt underand to the of aabsolutely payment partnershipappropriated

legal process.
title.is law made the evidence ofThe of the executionlevy by public

recorded in theis to be returned into court and also to beIt required
deeds, to allof the law forwhichregistry provides giving publicity

creditor, fromin after the of onetitles land. The execution yearlapse
to have athe time of the would the record complete-levy, appear by

a debtor’stitle under for the ofthe law which provides application
debts; he, underhis andto the ofproperty payment yet purchasers

him, admitted, to haveif the set were would be liableclaim here up
thetheir title drawn in until the claim was barredquestion by general

ofstatute limitations.
Then, ofthis the theif the claim to overagain, preference property

time after it had beenindividual could be made at an indefinitepartner
firm, the settle-on for a it would embarrassdebt of the greatlylevied

accounts;. couldment of the for the accountspartnershippartnership
that there no out-not be till it was known wasadjusted certainlyfinally

levied the samethe that be ondemandstanding partner, mightagainst
the title un-land for the debt. Untilwhich had been taken partnership

a for theder the for the debt was defeated by levy pri-levy partnership
that had thevate debt of the it would he partner-partner, appear paid

funds,land and that hedebt the on his out of hisbyship levy private
account; andit the whenshould be allowed for in settling partnership

creditor, hethe wouldthe title under the was defeated individuallevy by
■be for of the debt on hisliable to the the amount leviedpartnership

land, if it him in settlement.had been allowed
ofIf the individual creditor to the hisof the propertypreference

thecould after it had been to pay-debtor be claimed finally appropriated
debt,of a it the whichment remedywould seriously impairpartnership

offor the satisfactionthe law to the creditors of agives partnership
not in thistheir debts. of the doesThe individual creditorpreference

State, on theit in some ques-is otherwise jurisdictions, dependthough
will beis such thattion whether the of the individual enoughproperty

fortakenleft on theto the debtindividual without coming propertypay
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the en-maydebt. the individualThe creditor of partnerpartnership
theforce ofclaimed,his if thepreference, seasonably though property
allandpartner was all individual debtssufficient to hisabundantly pay

instance,debts case,of the does notIn this it appear,forpartnership.
and notshow,it hadwas not for the to that Handynecessary plaintiff

to all debts and also thisproperty his partnershipenough pay private
debt. facts,In such a of thestate of there is abundance part-where

debts,ner’s liable andlaw to the individualproperty by partnershippay
if the individual tocreditor allows the creditor appropriatepartnership
his debt, after-debtor’s andto the theofproperty payment partnership
wards, thewhen the defeatsdebt is satisfied the levy,partnership by
title under it theclaim, hashisby individual what remedyinterposing

creditor for his debt ?partnership
His ofsatisfied,is returnand his is the officer’sjudgment debt gone;

this;the hisshows forlevy and he can have furtherno proceedings
debt, unless, doubtful,which is at least can his byhe revive judgment
the action of satis-debt the waswhich law where thegives judgment

“fied an to beextent or estate or not liableby levy upon property
taken on the come withinexecution.” a case does notSuch certainly
the terms of the thestatute this of forwhich action debt:gives proper-

of taken,thety is andliable to be and is legallypartner rightfully
taken, on thethe execution title underthe and theagainst partnership,

is untillevy it is defeated matter to thegood levy.subsequentby arising
But after from thethe of a or ten or fifteensuppose, years,lapse year,

defeated,time of the the credi-title under it is and thelevy, partnership
againsttor ahis of newaction debt the and recoversbrings partnership,

the in-what is his chance worth of ofjudgment, then finding property
debt,dividual to hisanswer for the when he made levypartner though

there was onabundance of other that been takenhavemightproperty
his execution?

This as real estate.extends to as wellequitable preference personal
noIf claim of an servesindividual creditor is the officer whointerposed,

take, and,an execution the if ne-is authorized toagainst partnership
execution, take,to ofthe is bound tocessary satisfy propertypersonal

the individual it no claimand sell on the execution. Certainlypartner,
can officerbe made the thethe creditor of individual againstby partner
who took hisand sold the on the execution to dutyaccordingproperty
and main-his it that such claim can beand is clear noprecept; equally

to fol-tained seemthe at the sheriff’s sale. It wouldagainst purchaser
thelow that if his overthe individual creditor would assert preference
areof his he must it while thedebtor dopersonal proceedingsproperty

law, that mustin and the the of the and heis in custodypropertyfieri
till thebe understood he makes no claimto have waived his ifright,

has of thebeen to the satisfactionproperty partner-finally appropriated
debt.ship

that, ifThese are which me tosome of the reasons lead apprehend
a debtthis claim forto defeat the title under a levyderived partnership

admitted, theat an indefinite after the was werelevy completeperiod
of becreditors for debts seriously impaired,wouldremedy partnership
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theand inthe interestedaffairs of all who werethe and ofpartners
a ofaccounts,settlement time in stateof their be for a greatleft long

and embarrassment.uncertainty
indi­On of thethe that creditorother hand I can see no theground
andvidual forwardifhas to he is to bringpartner requiredcomplain

assert debtor’shis to in hisa the of proper­right preference application
and absolutety ap­before the made a finalcreditors havepartnership

undertheir debtsof the the ofpropriation same to paymentproperty
firmof theWhen a fails and thelegal process. partnership property

and debts,of thean legalindividual is taken for their proceed­partner
theintoisare of a takenings character. Thepublic personal property

law; clerkthe townof the land is withthe attachment of filedcustody
title;for theof executionnotice to all the thewho are interested in levy

is court, Byof deeds.returned into inand also recorded the registry
inter­these different that allthe law has taken care personsprovisions
whatested shall have the means of with ordinary diligenceknowing

claim the lawofis made to the intentionthe and it is evidentproperty;
to to theall propertythose who have claimscharge any conflicting
with whichthe rulenotice of these The reason oflegal proceedings.

world,all thea tomakes suit title land noticeto the ofpending relating
inahere in full It is and effectapplies proceedingforce. in substance

case, as inrem thatEla,as Inwas held in N. H.Benson v. 35 402.
this, thethe the to a inwas claimquestion applicationupon preference

debts; itof andfor the of and individualproperty partnershippayment
hiswas maketoheld that the ofcreditor the bypartnership omitting

andclaim in have waiveddue time was held toand formlegalproper
lost his thea in the oftoequitable propertyright preference application

un­whichattached. the byAs to the character and effect of proceedings
debts,der the courtour statutes the ofis to paymentappliedproperty

“ suit, it to:say, judg­418 In of a andthe institutionpage prosecuting
ment and notorietythe so muchare attended withproceedings publicity

whichthat liensit be that all claimingassumedmay consistently persons
declaredthe debtmay be defeated toreason of the whichby priority

toon entitled,in the suit is to make themselves partieshave opportunity
allrem, tothe noticewhichIn inproceedings. operateproceedings
al­areinterested and an to and their rightsassertopportunity appear

the doc­ofatand this lies the foundationways presumed, presumption
As totrine that are allrem conclusiveinjudgments persons.upon

charac­the of theto entitled reasonwhich the ispriority judgment by
founded, be consideredter of the debt it the mayon which is judgment

as-in into judg­of debt it isthe nature one in rem. The when passed
it, the debtment attaches tobecomes in and the whichmerged priority

thebindingfollows as one theof the ofconsequences judgment,legal
debts, to the prefer­in the of it the oftoproperty, paymentapplication

in its ef­ence to the thiswhich debt is entitled. In view the judgment,
Thefect a in rem.”and in nature ofis theoperation, strictly proceeding

asserted, bythedoctrine here that of proceedingsthegeneral notoriety
to thethe law of debtor paymentwhich the aapplies specific property

rem, is appli-of his a indebts them the ofcharactergives proceeding
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Ela.to that in Benson v.as well ascable to the in this casequestion
: alltake to be this whencase IThe in thatappliedgeneral principle

of aand thethe been followed propertylaw havebysteps prescribed
satis­the andthe law todebtor under paymenthas been finallyapplied

in the sodebt, the debtorfaction a all the of thing appro­of property
world; con­otherall the anyhas to the creditorpriated passed against

be­bethe mustclaim to the of interposedpropertyflicting application
aand the ofthe lapse yearfore the has been satisfied levydebt by

to be; would seemof the statuteafterwards and the express provision
Statutes,218effect, chapter12 of Generalto the same for sectionby
“Statutes, 195, 12, all thesectionfrom Eevisedadopted chapter

allasthein shall levydebtor’s interest such real estate pass by against
debt oftaken for anothercould beBut if the samepersons.” property

asnot havewould passedthe same all the debtor’sperson, property
land forcan take theof classall If creditors anotheragainst persons.

thedebts, did not undertheir the debtor’s interest prioras to them pass
deci­of the statute is notthisI am unable to see whylevy. provision

the samemade andsive that when the is prop­levy regularly pursued,
the formerdebt of owner.cannot be taken for anothererty

all reasonableThe the creditor of the individuallaw partnergives
of thea before the creditorhis claim toto make preferenceopportunity

of Thea his execution.his title undercan levypartnership complete
to that he has wantedcannot be heardindividual creditor say opportuni-

thehis debtor’s whilea overto assert his to propertyty preferenceright
to at-the creditorIf he allowswere partnershipproceedings pending.

it, and nothis doesthe and execution ontach the land of levypartner
assert hisa to equitablewithin afterwards take any preference,year steps

with which hethat he otherit is to infer has securityreasonablequite
and Icontent, his to theis and that he has waived preference;right

to make that inference.firm have thethink the creditors of the right
thethat the debt due from individualit be part­If should suggested

hisa and attachment foras to allow suitner not be matured somay
firm, itthe debt of theis tountil the satisfydebt after appliedproperty

situa­is in no differentthat such a creditoris a sufficient answer to say
a credit andchosen to therebyhas longtion from other who giveany

athe ofdebt on failingto secure his propertyloses his opportunity
it,debtor; besides, the mightif required legal proceedingsand equity

atenforcedcould betill on the individualbe the claim propertystayed
250;Maine, Morrison v.Crooker, Blodgett,46law. v.Crooker

that the credi­238, in mindto bearN. H. It is material8 248. very
the for theirofthetors of the in partnerpropertytakingpartnership,

thefraud, for the ofdebt, of no propertydo no and arewrong guilty
concerned, liable foris as muchisfar as he justindividual sopartner,

Noble,v.Devagnesthe debts as the property;partnership partnership
353;359; Stockton,1Merrivale, Wash­1 v.Wisham Lippincott, ­­

287; indi­Vermont, till theBank, and19burn Bellows Fallsv.
credi­theto a partnershipcreditor his claim preference,vidual interposes

for thebe neededwillthat theto knowtors cannot be propertysupposed
ofThe creditorsof the individualsatisfaction debts partner.against
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firm, debt,the when do nottake the of a theirforthey property partner
set claim claimup in conflict the Theirany with of his creditors.rights
is tosubject his of Andif he asserts it seasonably.right preference,
this ofthe case abroadly from that ofdistinguishes conveyancepresent

of athe debtto the individualpartnership property by partners pay
forpartner; in that case the of the propertyappropriation partnership

to debt,the final.pay effect,individual if it andcan take is absolute
The is,to the theproperty voluntarydebtpledged pay partnership by
act of the reachdiverted from that thepartners, andobject beyondplaced
of the creditor, attackwho has no a directbutpartnership remedy by

the firm, exer-upon whereas the in theconveyance; when creditors of a
cise of an forundoubted attach athe ofright,legal partnerproperty
the debt of a in thethefailing partnership, they merely put property

of the thecustody law to be tomarshalled and accordingappropriated
cases,of therights Thewho make claim to it.respective parties legal

in which it has tobeen held that a ofconveyance propertypartnership
the debt of a topay when made to it frompartner, payprevent going

debts, firm,is a tofraud on creditors the do not seempartnership of
have case;on the be noany for there canbearing present certainly
fraud in the and theattachment of or in levythelegal rightful property,
of the debt,execution on it for the claimnowhen conflictingpartnership
of another creditor is asserted or notified.

The rule which the a overcreditors of agives partnership preference
the debts,of the firm and the credi­property for the satisfaction of their
tors of an individual a over hispartner privatecorresponding preference

was inunknown to the itsproperty, common law. It had originearly
understand,the now,,administration law,of the Iand is asbankrupt

in as aadopted doctrine of in theEngland general marshallingequity
of assets in casesto and individualthebelonging partnerships partners
of In ofwhen this rule is theinsolvency. bankruptcy, applied, property
the and ofalso the individual is all beforepartnership broughtpartner
the commission and areto the The claimspasses respectiveassignee.

the ac­funds are marshalled andproved, distributed and finally applied
to the canrule creditor of either classcording beforeequitable any

reach them. If there is toa of the fund it is transferredsurplus private
versa,fund,the so,and left ques­vice is to futurepartnership nothing

tion or ParteThe is and final. Exconclusiveinquiry. appropriation
Elton, ; Morrison, 207,3 Ves. 328­ LordDutton v. 17 Ves. Lough­

375;8, 1794; Laws,Order of March 2borough’s Cook’s Bankrupt
Brooks,Jarvis v. 23 N. H. 136.

doctrine,When the hadarose here as to thisquestion weequitable
law;no force,in mostlaw nor and ininsolventbankrupt any general

of the New inStates the courts had noEngland jurisdictiongeneral
There decreedequity. was no method debtors could bewhichby

insolvent,or and their effects thewithinbankrupt directly powerbrought
theof court to tobe marshalled thisand equit-accordingappropriated

able rule. The and the howeverof rule werejustice expediency gener-
;admitted and de-there orally was no decree whichthough judgment

clared the insolvent,defendants to be or whereyet partnersbankrupt
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forwere sued the andas individualsuch and the partners partnership
and takendebts, individual inand the partnershipindividual property

most such cases that ac­in there was anit waslegal process, apparent
the offor the doc­tual which called application equitableinsolvency

law,held inattached the of thetrine. thebeing custodyThe property
the doctrineadminister as far asequitablecourts undertook to werethey

able, to thisthe rule re­withoutaccordingby propertyappropriating
attachment. Thethe of the of our courts didmachineryto ordergard

to the methodsnot to used inallow them accordingproceed England,
and itbut the doctrine administered as far wereasthey theyadopted

the assets underable and our laws whichby marshalling appropriating
debts attachment andfor the satisfaction of reliedby andlevy,provide
to the defectson the in of their asmethodjurisdiction equity supply

;8 N. H.well as it Morrison v. 248­Blodgett,might. Tillinghast
173, inAmes, I. which case it isv. 4 R. said thethat evenChaplin,

the doctrine incourts of law administer New underequitable England
our attachment laws in cases of to the credi­quasi insolvency by giving

firm, thetor of the firm’ssubsequentlythough attaching property,
a and and out ofof lien such Peruponpriority payment property.
Ames, J.

the thatI see leads to conclusionwhich when this doctrinenothing
intentionwas there was to admit it inhere any fartheradopted practice
andthan it be administeredcould thefinally courts underapplied by
debts outour for the satisfaction of of thelaws debtor’s inproperty,

fromthe course of the courts which weto have borrowedanalogy the
mustthe be claimeddoctrine. In while theEngland preference proper-

law, and the finalis in the of the distribution iscustody made thety by
tribunal that has of the and administerscharge property the equitable

on the doctrinerule. The which was admitted here affordgrounds no
that this toreason for remains beright asserted aftersupposing the

debts,for the satisfaction ofonce taken has beenproperty, finally ap-
on theunder ofby thelegal process levypropriated property individual

partner.
States,the in other farIf we look to decisions so as my inquiries have

to sustain thethere is in them that thisgone, nothing position prefer­
ence can be claimed after a final of theappropriation underproperty

the other class.to debts of Where thelegal question hasprocess been
decisions lead in the other direction.considered the Coover’s Appeal,

11; 353;29 Penn. am Stock.Wish­ v. Lippincott, (N. BakerJ.)
87; v.19 Insurancev. Geo. 9Wimpee, Glyhorn Geo.Company,

; 21 676.319­ Wend.v. Taylor,Coffin
Columbus, 319,In The Bank 9 Geo. it was heldCleghorn v. thatof

creditors notthe in of the will befavor allowed toequity separate con­
an attrol or take a executionby law on the-away acquiredright ofpart

creditors the estate. J.,the joint separateagainst Lumpkin, deliver­
“said,court, the inof the favorthe ofequity theing opinion separate

to controlnever be enforced or take acreditors will away right acquired
of creditorsjointexecution on the thepart againstby legal es­separate

87,19 is to thetate.” And Baker v. Geo. sameWimpee, point.
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thatStockton, 353,inSo v. 1 it decidedWisham wasLippincott,
“ a thecreditor cannotjoint he in to againstcompelled equity .proceed

an individualestate before to the ofjoint resorting separate property
;firm, tomember of the is resortedthe whose estateby partner separate

thatthat this would be inconsistent with the well established principle
thatthe contract is several as well Theas joint.partnership principle
thecreditors of each are entitled to be first beforeseparate paidpartner

whocancreditors claim cannot to creditorspartnership anything, apply
have secured their debts and execution liens.” William­by judgment

“son, Chancellor, case,in that a undoubt­court ofsays chancery may
andwhere the between the are to beedly, equities adjustedpartners

court, to mar­where the assets are before the and the court called upon
them,shal a that whensuch rule. I have no hesitation inapply saying

a a thejoint creditor of a firm has leviedand execution uponjudgment
not, in mere com­effects of one of the thisseparate courtpartners, ought

with such rule as that the of eachcreditorspliance any partnerseparate
are their debtorentitled to he first out ofof the effectspaid separate

withbefore the creditors to interferecan claimpartnership anything,
credi­such execution on oreither of one of the anyapplication partners

firm,tor of the or creditor of of its members.”separate any
Maine, 250, 265, as toCrooker,In Crooker v. 46 the wasquestion

one ofthe claimed heldcreditors of the firm over landpreference byby
firm, case, wasthe in trust for the and that thein pointpartners though

decided,not it thewas thatdirectly evidently preferenceunderstood
credi­must be claimed a class ofbefore and the otherjudgment levy by

J., truststors. “where orthere areMay, says, equitiesoutstanding
enforce,awhich court of is notwill the creditor regard­equity attaching

is inas force his whiched of attachmentacquiring by merely, any right
its,nature bethe These willthan exist.whichequitablehigher rights

until aas the attachment isregarded by judgmentexisting perfected
and levy.”

theit comeIn some of the seems that creditors cannotStates upon
class, ituntilfund which rule the otherthe toequitable appropriates

insufficient, thatof their and alsothat the funds own class areappears
class ofthe for their ownother funds are not the satisfaction ofrequired

Townsend, Kurtz,155; 15debts. v. 21 v.Daniel Geo. Morrison
; 252;Illinois, Kasson, 9 v.193­ v. Rich. FlemmingGadsden Eq.

9 Bich. 518.Eq.Billings,
toThese authorities from decisions in areother very strongStates

that, an has beenshow after the of individual appro-property partner
debt, theunder to the aofpriated process partnershiplegal payment

underderivedcreditor of the individual cannot defeat the titlepartner
hisonthe for the debt the samelevy partnership by taking property

authori-nothe individual And I have foundagainst partner.execution
allties at in conflict with those to which I referred. Everywhere,have

whileso far as the be claimedhave mustmy inquiries gone, preference
court, marshalled ac-the in the control of the and beisproperty may

rule, orto the the order of the court by auxiliaryequitablecording by
theor in and be set afterat law cannot propertyequity, upproceedings
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of thehas sale to the satisfactionbeen ©rlevy partnershipapplied by
debt.

State, that thisto the this it is to be observedWhen we turn law of
informed, that has been made to de-is the so far as I amfirst attempt,

debt, on thea a for afeat title derived under groundlevy partnership
a thethat in of debt due from individualthe land toought go payment

a which he owed asinstead of to debtowner partner;being applied pay
in of our casesand I met no decision or dictum tendinghave with any

find that we decisionto show that this can be done. I do not have any
to thisin but in several cases the equitabledirectly right prefer-point,

defined,has and its limitations stated.ence been and carefullyexplained
248, J.,238, Parker,In Morrison 8 H. after trac­v. N.Blodgett,

“the its in If the courtsdoctrine toequitable says,England,ing origin
of law are unable to out the of equity bycarry distributingprinciples
the and the and re­effects creditorsjointjoint among separateseparate

it that been tobe well have follow themay they disposedspectively,
the natureestablished in so far as of theirchancery,principles proceed­

admit,will the asto well as itleaving jurisdictionings equity supply,
the In the assets in are all inmay, deficiency.” England bankruptcy

court, creditor,the control of the and before can be reachedthey by any
rule,are to the the ordersdistributed of theequitableaccording by

court.
The in our is attached in a suit the creditorsby ofpractice,property,

;the firm and of the individual and the court have not the samepartners
directcontrol over the funds decree as in But whatby bankruptcy.

do is to distribute the andundertake to effectsjointthey separate among
the and creditors as well asjoint andseparate respectively they may,
leave the rest to the in marshal thejurisdiction equity. They effects
and todistribute them the rule as well asaccording equitable they may,
and Thisleave the rest to is Parker’s view ofequity. theJudge way
in the this iswhich to administered under our lawspreference forright

Thethe satisfaction of debts. effects taken for that are to bepurpose
thedistributed to rule the courts of law as farequitable asaccording by

can; and to the defects of thethey equity may interpose supply pro-
at law. We have the doctrine and weceedings ad-adopted English

minister it as as can at law. But inwell we the effects areEngland
marshalled and distributed the court that holds them infinally by con-

; it nottrol and could have been understood Parker,certainly by Judge
that, land of a had to aafter the beenpartner applied pay partnership

land,the attachmentdebt under our laws for and of the title underlevy
law,it could attached in a suit at thebe land virtue of aclaiming by

under instituted after the former waslevy com-begun levyproceedings
plete.

Crain, 550, Eastman, J.,In 33 N. H. “theCrocket v. factsays
that a alien has been created attachment in favor ofby partnership

creditor;creditor does not him over the foranygive advantage separate
attachment,the latter the attach and holdmay, notwithstanding previous

the his Until the is andfor debt.property actually legallyproperty ap­
debt,to the of the the creditorplied payment partnership separate may
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interfere firstto such his debt to beand cause ownprevent application
satisfied.”

418, held,Ela,In has beforeBenson v. 85 N. H. it was as been
maintained, thethat the bv which under our lawsproceedings, property

rem,of theclasses,debtors is to are and of coursedifferent inapplied
all This wasof determined therights finally proceedings.parties by

case, ne­not the main decided in the it was of thebut onepoint steps
theto reach the and cannot therefore be asdecisioncessary regarded

mere ofindividual the learned who delivered the judg­opinion judge
court,ment the thisof his individual on a ofthough opinion question

to In thesort would be entitled the the same case pro­highest respect.
down,cess is laid which the claims of dif­by respective(page 411),

to be in andferent. creditors are determined our The decisionpractice.
all that on the ofthe of case the thatassumptionreasoning go rights
all to as in itclaimants the so far the debtor’s interest are con­property,

;ocerned, are be determined before there is a finalconclusively applica­
law,of that is thetion of it under and when it so debtor’sprocess applied

in it under the to the execution If it hasinterest creditor.levypasses
the thethe is not title toremedy bybeen misapplied attaching property

but action thederived under the who haslevy, by party misap­against
it.plied

78, Fowler, J.,Holton,v. N. H. thatin 40 it is saidHoltontío by
“ as settled the ofit be considered well that creditors amay separate

ahave o'ver the estate of their debtor for thepartner preference separate
debts,of ittheir until shall have been andsatisfaction actually legally

think itand I referenceclearly byvery appearsappropriated.”applied
in that it-has all beento cases this State understood con-the andalong

thethis must be claimedceded that beforeequitable preference property
debt.;on execution to the of ais finally applied payment partnership

for the debt thea title of thethat levy passbscompleted partnership
creditor, andthe execution after that the bedebtor to cannotpreference

claimed.
here whether thenot to bemightIt is necessary inquire preference

and the ofafter the was made before thelevyclaimed expiration year
as made thefor the attachment was afterallowed redemption, plaintiffs

that time.oflapse
is, think,I the and interest of our laws forasIt against policy plain

debts, that., instituted,after aof has been land at-suitthe satisfaction
debt, rendered, ofa the land the debtor set off onfortached judgment

debt,ofin satisfaction the the returned and recorded inlevyexecution
land,for allto titles in the samethe provided publicitygivingregistry

debtor,for a thebe taken debt the same and titleagainst priorland may
defeated; alegal and such claim also totheunder proceedings appears

statute,conflict with the of the beforedirectme in express provision
“cited, after such and all interest inthat the debtor’slevyproceedings

alls .all the as &c.byestate Gen-persons,”such real pass levy against
Statutes, 208, In this case allsec. 12. the required bystepseral chapter

made;levy then, in ab-were taken and thethe legally why,the statute
debtor,the of the asfraud, should not all interestof agamstsence
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creditor,all theto as the statutepersons, pass expressly provides.
I find in the of the courts from wewhichnothing practice English

doctrine, States,have this nor inborrowed the ofequitable law other
which countenance to the that after land agives any ofposition partner
has been in satisfaction of a debt theapplied bypartnership completed

execution,of an the title derived under thelevy can be defeated bylevy
a creditor of the individual who first asserts thehis claim afterpartner
title under the isformer In all other solevy complete. jurisdictions,

informed,far as I am the claim to the must be made beforepreference
the of the to theland of the other class of debtsappropriation payment
is State,under In thiscomplete we not arilegal process. havethough
authoritative decision in awe have ofdirectly point, great judicialweight

andopinion the claim thisclearly carefully madeexpressed against by
plaintiff.

the aAfter creditors of have levied their execution onpartnership
land to one of the and theirbelonging title under thepartners, haslevy
become absolute the of a I think that aby year, creditor of thelapse
individual cannot take the same land andpartner the of hisby levy
execution defeat the title derived under the for theprevious levy part-

debt, and that on the case stated thenership defendant is entitled to
judgment.

Smith, J.,Nesmith andSargent, J. concurred.

J.,Doe,Bellows and J. dissented.

Henry Henry A.P. Kidder & Als. Tufts.v.

Massachusetts,Where both are citizens of the and theparties State of defendant has
State,in this which the a lienproperty upon byhad obtainedplaintiff attachment,

upon makingand just,claims admitted to be due and the defendant no defence there-
to, here,and andjurisdiction subsequentlyto the of the courtsubmitting making a

Massachusetts,general his estateassignment (theof under the laws ofinsolvent as-
court,also, no the this undersignee, making uponclaim theseproperty here), cir-

cumstances, ofattachingthe creditors thepermit subsequentwill not defendant to
attachment,rights bythe in their ofpostpone plaintiffs acquired by priority allowing

here,them suitplaintiffs’to for the of a ofappear purpose obtaining delay until the
court,defendant so that it mayshall his in beprocure discharge the insolvent used in

ofbar action.plaintiffs’

-Assumpsit- residents offor lent. The are Massachu-money parties
-accrued,-whichsetts and so iswere actionofwhen-plaintiffs’-cause for'
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