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able sense. are the actionable"We inclined to think words which were
in themselves haswere and thatsubstantially proved, plaintiff brought
herself within the rule on this subject.

here, false,the aWhere words are actionable in themselves andas
law,malicious intent in them is an and thereforeinference ofpublishing

Slander, ;needs sec.no 2 on 47 2 418.Starkie Greenl. Ev.proof.
of a or of an adminis-the admissions executor orGenerally, guardian,

trator, trust,made was clothed that or of abefore he with prochein
suit,made before of cannotthe commencement the be receivedamy,

himself,case,either one asthe ward or infant in the oragainst against
heirs, other,the of devisees and in itcreditors therepresentative though
himself,bind the he is inv’hen afterwards a suomay jureperson party

179,sec.another action. 1 Ev. and cases note.Greenl. in
Moore,friend,made the next Mrs.Whatever statements were wereby

action,made to of thethe commencement and therefore come with­prior
the inin of rule. Mrs. Butler could be a witnessthis notprohibition

case, coverture,this and aunder interested as v.being Youngparty.
cited;Gilman, 484, Cornish,46 H.N. and cases Smith & v.Wife

not reported.
of theThe raised the evidence andseveral questions upon pleadings

defendant, the doc-on the of accord withquestion justification,bearing
500,this in andaré the sametrine of court Pallet v. 86 N. H.Sargent,

in principle.
on the verdict.Judgment

Lary Moses Goodnow.v.Andrew G.

suit, wherependingbe discontinuance of ato arbitration will not aA mere submission
is be on foot untilthe to keptor causeagreement necessary implication,by express

award.is anbyperfectedthe arbitration
shall be entered onjudgmentfrom a thatwill beagreement implied stipulationanSuch

or award.the report
arbitration, ac-as of a to theto the submissiona effectmisapprehensionunderWhere

strike sucha of discretion to olfit is exercise“neither party,” propertion is entered
for trial.the cause standand letentry

awill as discontinuance of aoperate pendingsubmission to arbitrationa mereWhether
award, quiere.theonsuit, is no to enteragreement judgmentif thereeven

Term, AtTrespass, No-entered at November 1865.originally
onTerm, 1866, was, counsel boththe action consent ofbyvember
thefor nextand it left off the docketsides, "neither wasentered party,”

term, 1867, for-was-next the actiontheAt April, "broughtterm.
at thisofon motion andward,” defendant’s objection, plaintiff;against

the ofmoved that "neitherterm, entryplaintiff.1867,)(November,
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off,be struck for trial. Defendantso that the case standparty” might
moved that the action be dismissed.

sides, theFrom affidavits both the court finds followingfurnished by
facts:

5th, 1866,defendant,Plaintiff made a writtenand on Nov. agree-
ment all A of thisto refer this action other demands. agree-and copy

annexed,ment is of At the Novem-hereto makes this case.and part
Term, 1866, counsel,ber a toldin brief interview with hisplaintiff,

case,them tothat defendant and he "had referred the and were going
it court,” no aswithout out of but directions totry lawyers anygave

on the docket.entry
It was and that neither ofbetween defendant themagreed plaintiff

should have at before the referees. At the timecounselany the-hearing
16th, theand for defendant was(April 1867,) place appointed hearing,

counsel,act aswith two to his and withoutpresent lawyers plaintiff any.
One of defendant’s counsel stated that the to refer was notagreement

because the award not beforeright, was made returnable ofany justice
court;the Or hethe apeace, and wrote onsupplementary agreement

the back of a of andthe that theoriginal agreement,copy proposed
should this thebefore with Plaintiffparties proceeding hearing.sign

said that the had thedefendant and to case withouthe coun-tryagreed
sel, and he torefused with the No has everproceed hearing. hearing
been had.

Plaintiff’s that has stated that if heaffidavit "defendant canalleges
avoid action, anew,this and me to commence he shall be able tocompel
hold land adversemy by twenty years’ possession.”

motion,The court denied the defendant’s and ordered that the entry
of off,"neither should be struck and the case forstand trial. Toparty”
this defendantruling excepted.

COPY REFER.OF AGREEMENT TO

byKnow all Men these : That A. andPresents G. MosesLary
Goodnow, Coos,Gorham,both of in the of and State ofcounty New

have to submit the demand made saidHampshire, agreed by Lary
Goodnow,the saidagainst demand is an action of forwhich thetrespass

said land,Goodnow’s said actionwhich was andcrossing Lary’s brought
Court, Lancaster,entered at the at inJudicial holden saidSupreme

November, D., 1865,the first of A. and all other de-county, Tuesday
mands between the said Elihuto the determination ofparties, Libby,

Tubbs, Gorham,Orren and Urban of theall said ofShorey, report
whom, whom,or the thereon shallof and bemajor final.part judgment

referees,And if either shall before saidto afterneglect appearparty
notice him andof the time theby saidproper given place appointed

referees for inthe the said referees his ab-may proceedhearing parties,
sence.

TJ. XiveS. Cent} Lary,A. G.[Signed,]>Stamp,Revenue
)duly cancelled. Moses .Goodnow.
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Coos, 5th, Naryss. A. G.1866. The above named.November
aboveand theMoses andGoodnow personally appeared acknowledged

instrument to be free act deed.their and
me,Before

Chase, Peace.Thaddeus theS. Justice of

Ladd,<& for plaintiff.Pay

wasThe "neither the docket this'causeclerk’s inentry party” upon
mis-mistake, andwas done aerroneous. It through misapprehension

byof the counsel in relation to the reference proposedunderstanding
their clients.

agreement,The occurred and notthing inadvertently, anythrough
of to Theor the that effect. partiesarrangement understanding parties

made, make, theor to a pro-reference of their cause underattempted
astatute, Statutes,of the ch.visions contemplating(General 232,)

thereferees, abefore the them wherefrom to the courtreporthearing
Theand the ofaction was rendition a final thereon.pending, judgment

trickbefore the referees was not had on account of the perpe-hearing
inthe defendant hadtrated counsel hewhenby having promisedpresent

It be consciencenot to have would to andany. contrary equity good
injusticethe action now. anto. dismiss Such order would work gross

of losingto the and would enable the defendant to insteadplaintiff, gain
It must be if nohis has powerthe courtby dishonesty. very singular

hascorrect a mistake its own neverto record. Such is not andupon
;the law of this v. N. 530 Carle-been State. Russell 39 H.Dyer,

;Patterson, N. H.H. 1929 N. 589ton v. Wendell v. Mugridge,
; Crane, 4 H.v. N.112 115.Chamberlain

;of the did "eminent to theThe justice” partiesruling presiding judge
likethis-court, think, would done the underand we have same thing

circumstances.

Benton, for the<&Renton plaintiff.

was, itself,to1. the submission arbitration in a discontinu-Unless
suit,the the. amendment of the broughtof record it wasance whichby

court, tothe discretion the ex-within ofwas and not subjectforward
Simes,;19 N.v. H. 109 v.Mugridge,Wendellception. Claggett

H. 22.N.31

was, suit,this submission a of theIf discontinuance2. ipso facto,
well allhave been in bar. But theit pleadedthen might precedents

award, alsoa must an of themthat such and mostallegepleashow
note;of 1 470,a the award. PL Story’sChitty’sallege performance

161; Arbitrament,7 Abr. 1.X.Yiner’sPl.

then, award,submit, that mere ansubmission without3. We the.
suit,as a of contained annot discontinuance the unless itoperatewould

Arbitrament,Accord,to that effect. Dig.agreement Comyn’sexpress
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Gr.;Award,; v.1,D. &and D. 2 Bacon’s Abr. Arbitrament Hayes
Blanchard, 4 210.Yt.

for defendant.Heywood,

of suit forarbitrators,A matter asubmission to of the subject parti-
tion, suit.a of suchcommenced is discontinuanceone of theby parties,

Hyatt, 3Jordan Barb. R. 275.v. C.Sup.
Where, ofin the "neitherof such an entrypursuance agreement,

discontinued,docket, thehas been the the is andmade suitparty” upon
Buck, 32jurisdiction of the court it Hutchins v.is at an end.over

Maine 277.

Bellows, the of "neitherJ. The strike off entrytoapplication
trial,that the a tocause was matter addressedparty” stand formight

the sound thecourt,discretion of the determined factsto be presented.upon
case,Simes,Cla­ v. that which a31 N. H. 65. In wasggett

action,to strike out the a in thepetition ofentry originaljudgment
Simes itv. that ofanClaggett, byentry judgment agreementappeared

made,was and courtafterwards at the term the directed the actionsame
continued,-to be clerkbut this order not reached the ears of thehaving

was not noted docket,the and afterwards enteredwasupon upjudgment
him inby favor of as that aSimes of It was held suchmortgage.

was and set seasonablejudgment be aside appli­irregular, might upon
court;cation theto but that after toyearstwo withoutsuffering elapse

any and a of to executed andapplication, writ beallowing possession
a lease of the one infor which thereceiving year,mortgaged premises

recited, him,was itjudgment and the under theretained bypossession
must be as case is clearirregularity This awaived.regarded authority

for aside a and motion insetting enteredjudgment up,irregularly upon
the court entered,where it was so the ismotion seasonablyprovided

58,madesee 62 and 66 of thatpages report.
175,So in al.,Bellows itv. Stone 14 N. H. was held that when&

a had been entered in anjudgment accordance with whichup agreement
was effect,made under thea mutual as its court intomisapprehension
which the rendered, would, orwas so onjudgment application petition,
set it terms,aside on ofeven after the several years.proper lapse

Frink,In 508, wasFrink v. N. H. the record of a43 judgment
onamended itafter the about byof sevenlapse years, makingpetition

a half, whole, a land.for ofone instead of the of tractjudgment
clear,It then, think,is mis-correct awe that the court has topower

;take like the one the before and the only questionin case ussuggested
is whether the It fromdiscretion iswas exercised. apparentproperly
the that thatcase reasonthe for theof "neither was madeentry party”
the had referees,cause to abeen submitted and under misap-pi’obably

of the effect of that submission.prehension
court,The in but itthis case is not made a rule ofagreement pro-by

vides afor thereon,and is to be inferredand itreport fairlyjudgment
that the to action waswas be made to the court in which thereport
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suit,and and coursein ofthere to be rendered thatpending, judgment
that the suit thatshould remain on the docket for purpose.

suit,It is in absencethat and thean to refersubstantially agreement
else-of it ato discontinue and for judgmentany stipulation provide

where, the was intendedis that a in that suitinference plain judgment
inas ofcases reference.ordinary

ofIf outsubmission,the a itfor whether beagreement by stipulation
thatcourt rule,or by or implicationby necessaryprovides expressly

there suit isis to be theon the in the court where pend-judgment report
toInthe submission not aswill a discontinuance.ing, respectoperate

a mere in the authorities.submission to there is some conflictarbitration
toIn New York it submissionseems to be that awell settled general

it isdiscontinuance;arbitration is a but it held to be otherwise whereis
that there shall be onagreed Wright,the Exjudgment report. parte

6 Cow. 398.
arbi­toThe reason for the mere submissionthat aassigned position
havediscontinuance,tration without is thean award a is that parties

; TownsRobbins,selected 2 505­another tribunal. Larkins v. Wend.
thisWilcox, 503; Patchen,12 294.v. InWend. 13 Wend.Green v.

is anlast case a there agree­distinction is taken between cases wherethe
thatisment to make a theand cases where agreementreport merely,

it; thatcase judg­be rendered in the latterjudgment uponshall holding
notment caseshould be the wasso entered on the evenreport, although
ar­; anreferable merelyunder the statute that case wasbut the other

Russell, 17bitration, and a v.discontinuance of the suit. In Gates
statute, sub­451, theJohns. awhich cause not under thewas referable

somission a suchfor on and judgmentthestipulated judgment report,
26,Bradshaw, 18entered was held Johns.to be valid. In v.Harris

thatheldcourt, it waswhich was and referred rule ofbyassumpsit,
not sothe althoughbe enteredjudgment might rightfully upon report,

have requiredthe that the caseexpressly mightagreed, upon ground
; that theaccounts,the so andexamination of and be referable parties

not.were concluded from that it wasthe objectiontaking
v.inIn our own the ElliottState matter was somewhat discussed

theJ., that181, held,N.13 H. and it wasQuimby, joe?’ Upham,
ar-; thethat ifof a butsubmission cause is a discontinuanceordinarily
ofasit,bitrators refuse to the not necessarily dischargesubmission is

; andintentionthe unless theaction it that such wasexpressly appear
sum, thewiththat if the the of aarbitrators award certainpayment

retain-if. arbitratorsthat not the suit theshouldprovision paid proceed,
meantime,in the arbitratorsthe award the the thatcourt will holding

verbal, andacted the givewithin terms of the submission which was
; waseffect the award paidto the and that untilcondition the court held

it did discontinued.not should beto be intended that actiontheappear
afromBlanchard, jus-In 210, wasv. 4 Vt. there an appealHayes

ar-totice submissionof the for aand anafterwardspeace, agreement
notdidbitration, that this;but no time fixed an it was heldfor award
be-an awardtake wasthe to enter the unless thereaway right appeal,
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it,fore to make the fixedthe time to or the time award wasenter unless
aat time suchthe ofperiod entry.beyond

isIn doctrine that aMaine and the New York followedWisconsin
Allen, 276;v. 35 Mainesubmission works a discontinuance. Morse

358; Goss, 421;Buck, 5Crocker v.v. 41 Maine Wis.Bigelow
Pierce,v. 3 Wis. 307.Mackey

authorities, it thatFrom seems even if it bethe examination of the
discontinuance, ita works a willconceded that submission to arbitration

not from the that itthat when it be submissionmayhave effect gathered
intended;was thatas it be shall be en-otherwise if judgmentagreed

tered on the report.
however,clear,It arbitra­is that a mere submission tono meansby

tion discontinuance,will a that such a findsorworkordinarily position
Itcountenance in doctrines of the common law. would certain­any the

of submis­work in cases the revocation *thely injusticegreat many by
sion, act,death,or the to of the arbitrators. If a validor refusal

made,award is bebut it doubted wheth­that be wellmaymight pleaded,
aer of an made.the suit intended until award was Sowasdischarge

102,in al., wherev. 36 Maine there was a&SecombChapman
arbitrators,submission to that suit shouldtwo and an theagreement

act,be withdrawn, of the arbitrators refused to it was heldbut one
that the and that the shouldsubmission had become suitinoperative,
proceed.

In the no bar founded awe find forms of inprecedents pleas upon
alone, issubmission it laid down inwithout an award. So Com. Dig.

Accord, Arbitrament, 2,Tit. that aD. an award is bar withoutgood
it;to butif a enforcethe have remedyshowing performance, plaintiff

Harris,if there be no it not a bar. So is v.isremedy, good Crafts
isGarth. 187. if the time of is arbitrament noYet performance past,

Accord, Arbitrament,bar without Com. Dig.showing performance.
927, 420;w.;2;D. Bacon’s Abr.3 on Arb. Ar­Ch. Pl. note Cald.

Award, 45, it is laid that abitrament and In Cald. on Arb. downGr.
aof in suitsubmission to reference is not an stayimplied proceedings

commenced.already
mode, 146,In the court refused to stayLewis Taunt. pro­v. Ker­ 8

an awardcause was referred andbecause after issue thejoined,ceedings,
made, in Theafter wasbut whether before or revocation dispute.

the orcourt the should be when might replyaward plaintiffsay pleaded
demur.

443, road dam-Pole, forIn 6 there was a verdictv.Green Bingh.
; thea hearingto of arbitrators and afterthe awardages, partialsubject

The courtsubmission, notice of trial.andtherevokedplaintiff gave
wherehad nothe that itrefused to powerstay upon groundproceedings,

the of court.submission was not ruleby
in v. Gree-NettletonIn well consideredConnecticut the wassubject

a mere submission532, that21 and conclusion reachedConn. theley,
a suit.to is a ofarbitration not discontinuance pending

think itWithout, wéhowever, to this question,decideundertaking
not be a discontin-that toclear a mere submission arbitration willvery
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nance of a suit where orpending by by necessaryagreement,express
the cause is be until has beenimplication, to on foot the arbitrationkept
an award.byperfected

In us,the case before that the remain is tothe intention cause should
be from the that entered on thegathered should beagreement judgment

and as the of neither was made areport; underentry misappre-party
hension, we think it a exercise of discretion to direct that entryproper
to off,be stricken cause forand the to stand trial.

overruled, and caseExceptions discharged.

Bradbury Hall v. Michael Costello.

contracts, force,isThe rule that ingeneral to their construction and arerespect to be
thegoverned by law of the or State arecountry they performed.in which to be

a executed,constitutes isWhatever defence where the contract made or is to begood is
ingood other where the isequally every questionplace litigated.

having defendant,his toplaintiff, moneyThe advanced the both in this andState in
Canada, Canada,for a for theenforcing contract enlistment of men in the direct

Canada,of which was atendency publicto violate law of can recover no ofpart it
back, criminal,for where both are theequally position of the isparties defendant to
be preferred.

In of the laws of a thsproof foreign ofcountry, testimony any whether aperson, pro-
lawyer not,fessional or to the toappearswho court be on thewell informed ispoint,

competent.

November, $90,dated 1864. forWrit had andAssumpsit money
received, &c.

Under he that inclaimed the fall of theplaintiff’s specification, year
1864, writ,A. and the date ofD. to his he loaned to the defend-prior
Whitefield,ant, at the sum of 00$40

afterwards, fall, Montreal,And the same at 30 00during
*--$70 00

and,The of the on attrial case came this term before the jury, by
consent the the theof it was withdrawn from forparties, jury purpose
of the the whole as to theof court law toobtaining opinion applicable
the :statement of facts The were both residents infollowing parties

that,Whitefield in 1864. evidence toThe tended show in September
of that on andcalled defendant him to toyear, plaintiff requested go

Canada, men,Montreal in for the of or menpurpose procuring enlisting
States; that,to serve as soldiers in armies of thethe United pursuant

defendant,to thatthis an was made the who hadrequest, agreement
Montreal,friends in been there obtainand had twice before to men for

similar'service,a should there and obtain some menimmediately forgo
if ofthe aforesaid and should be made out the enter-purpose, anything


