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Brown & al.W.Gault, & Co. v. Geo.Brown

a lotof wood certain of atuponcords landfor of seven hundredA contract the sale
cord, the vendor to deliver aeJanuary,first of muchdayfive made on theperdollars

during the nextand balance thereofwinter, followingas he that thethereof could
at the ofdelivered close eachtbp for what was winter’swinter and toyear, buyer pay

; and awhole andquantity deliveryis contract of sale of the ac-an entiredelivery,
of the statutethe case out oftake frauds.of a the first winter willceptance part

held, also, was not to beAnd that not a contract which inperformedit was this was
that statute.one ofmeaningwithin theyear,

Assumpsit. the counts fordeclaration containsThe general goods,
&c.,sold,merchandise, delivered,sold andandwares and bargained

to the writ theand a account annexedcount an defend-chargingupon
7, wood,cordsants, 1866, $5735 5-8 ofunder with atdate of June

cord, §3,678 13per
Cash 4 00paid surveyor,

land,Cash for use of 25 00paid

$3,707 13

credits, and a balance claimed to be theleaving due—'allowing sundry
$1,833to 38.plaintiffs, amounting

the defendantsThere are counts with thealso two breach ofcharging
:a as The firstsubstance follows countcontract in thatspecial alleges
1865,the offirst January,on the and soldbargained toplaintiffs, day

the then cut anddefendants the that was"all wood a certainbeing upon
cords,land, estimation,”lot of some over 700 by at $5containing per

cord, a certain of land” described"to be on lot in thedelivered declara-
could thustion "as much as saidthereof deliver theplaintiffs during

winter,then the balance thereof theand nextduringpresent following
winter, defendantsand that the toyear,” alleging agreed theaccept

aforesaid,same to for thewhen as and same aspaydelivered follows :
cords,As 100often as should deliverthe defendants shouldplaintiffs pay

same,them of theto for the "and themoney drawing whenpayenough
much ofas aforesaid as saidshould deliver wood asplaintiffs couldthey

the the defendants shouldthen winter them the bal-during paypresent
demand,ance theanddue on when should thetherefor deliverplaintiffs

aforesaid,whole theof said as defendants were towood them thepay
balance then on demand.”due them therefor

1865,The the first ofaver, daythat on April, deliv-plaintiffs they
aforesaid,ered all374 3-4 cords of the wood that"being couldthey

winter,”thus and thedeliver the then defendantspresent accept-during
ed to theirthe therefor saidsame and Theaccording promise.paid

been toaver, have alwaysthen theirplaintiffs they ready perform agree-
; wood,ment the balance of saidthat have deliveredthey except twenty

cords, defendants,of the sold,at thewhich andrequestthe plaintiffs,
June, 1866, theon the 7th notified defendantsof and requestedday

same, but thethe defendantstheca to and for refused ac-toaccept pay
or for same.thecept pay

first,is the theThe second count likesubstantially plaintiffsspecial
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that after said commencedaverring immediately making theyagreement
to deliver said wood de-and to the until hadcontinued deliver same they

for;cords,livered 374 3-4 which the defendants then andaccepted paid
that after cords,had all the de-delivered of said 374 3-4they nearly

winter,fendants them to deliver more but to de-requested not thatany
then,liver the winter,balance the next and to the samepromised accept

to re-their aforesaid thataccording theagreement; thereupon plaintiffs
efforts,laxed their which ac-were then to deliver the woodthey making

to their said and deliv-cording desisted therefrom afterpromise, finally
cords, ;said 374 3-4ering and that at the com-readybeing willing, &c.

mencement of the winter ofto deliver the balancefollowing they began
the wood and continued the was deliv-tijlthereof the wholedelivery

;ered that thethe to and forthey defendantsrequested accept pay
same, but refused. The be referred to at thethey declaration may
hearing.

In the counsel,statement of the that inhe statedopening plaintiffs’
December, 1864, a verbal the defend-by the sold tobargain, plaintiffs
ants the Bow,wood then cut and inon a certain of landlying piece

to cords,over 700 to be delivered theamounting something by plaintiffs
on Concord,land near the house of of itJeremiah in as muchNoyes,

winter,as after;could thatthey and the that theresidue in the winter
cord,defendants should take and itfor at the rate of five dollarspay per

winter,and when the had delivered much as thatas couldplaintiffs they
the winter,defendants to andtake what was thatdeliveredagreed pay
for it on demand.

5,That the winter of the in accordance withduring plaintiffs,1864—
wood,the delivered 374 3-4 cords of the defendantsagreement, which

and for to the Thataccepted, whenpaid according agreement. nearly
all the delivered,374 3-4 cords defendants thewere the requested pláin-
tiffs not to winter,deliver more that but to deliver the balance theany

winter, thereof, agree-next to to their saidpromising accept according
;ment that the relaxed their efforts to deliver theplaintiffs thereupon

winter, desisted, ;thatwood and after the 374 3-4 cords butdelivering
times, wood,were and theat all to deliver allready willing, according

to their agreement.
6,the winter and of the drew and de-During spring plaintiffs1865—

aforesaid, residue,on the land near the 260 7-8Noyes’, beingposited
wood,cords, June,' 1866,of the and on the 7th of therequested plain-

it,and to Itto for which refused do. was alsotiffs accept pay they
that after the the sale of thefor wood wasstated agreementoriginal

made,, case,it was modified in some not material to this asparticulars,
forth in theset declaration.is

statement,the close of the the counsel of theUpon plaintiffs’ opening
that, ¡thus stated and the declara-the facts ondefendants objected upon

tion,, recover,the were not entitled to because the agreementplaintiffs
frauds, theon within the statute of so called.wasrelied Whereupon

taken from the of as‘afore-was and the raisedcause lawjury, questions
and transferred.are reservedsaid
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Chase,c6 forMarshall plaintiffs.

Sanborn,Foster & for defendants.

Bellows, J. The isdefence set that the contract was withinup
the frauds,ofstatute and invalid,therefore both because it was for the
sale of theof of and and begoods §33value was not toupwards, per-
formed in one year.

In answer to the that here was an ofplaintiffs’ position acceptance
sold,of the the thatpart the case shows severalgoods defendants reply

and distinct contracts for the sale of the lots the firstdelivered and sec-
;ond winters and that no of the second winter’s lot waspart accepted.

contract, however,The was for sale of the entire lot ofthe wood up-
land,a cords,on certain lot of estimated be 700 toto be deliv-rising

ered that could,winter the at another so farby asplaintiffs, place, they
and this,the balance think,the next winter and and we must beyear;

time,as one contract. Itentire was made all at one andregarded em-
wood,braced the entire of and rhe were boundquantity to de-plaintiffs
could,liver it all if not,that’winter if couldthey but then tothey de-

liver it the next winter and delivered eachyearthe winterquantity
to be for at the close of the winter’s on demand.paid delivery,

here, think,There is we to show and distinctnothing con-separate
tracts for the ofsale different of thisoriginally wood. It isportions

more, thancertainly, a contract for the salenothing of ten thou-goods,
wheat,sand bushels of for awith that it shall beexample, stipulation

times;anddelivered for at different and in such a case there couldpaid
nobe for that the contract not Inpretence was entire. theclaiming

us,case before it was not that of thestipulated any partabsolutely
wood should be thedelivered second and but itwinter wasyear, upon

condition,the the that weredepending perhaps upon sledding, plaintiffs
unable to itdeliver all that first winter.

time,In the case of articles atsundry the same forpurchased though
article,a for each it is held that the is besale toseparate price regarded
all,as one entire contract for and not a several contract for each article.

cases;Frauds, 335,Browne on Parker,sec. and 2& al. v.Baldy
37; Thomas,B. & C. v. 3 M. W. 170.Elliott & So is Gilman &

Hill,al. v. 36 N. H. 311. The same doctrine was where theapplied
made for the ofand sale several lots of tim­parties purchasebargains

at differentber some miles the atmade theplaces apart, bargains being
different but theand at all on same day. Browneplaces separate prices,

Frauds, 335,on sec. 25 Law &v.citing Biggs Whisking, Eng. Eq.
257.

Co., 33,In M. &Scott v. Eastern 12Counties W.Railway
time, whichwhere at one some of were manufac-were orderedgoods

tured, not,and it the entire for all theothers was held that contract was
and that the and of the manufactured arti-goods, delivery acceptance

cles took the out to all.case of the statute as
ofthe cases of articles atIn cited of various onepurchases goods

time, but at the factsome stress was thatplaced uponseparate prices,
VOL. xlviii. 13
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hill,all butwere included in one show that thereto wasthey tending
contract, isone which the in theturning point inquiry.

us,In the case entirebefore we think the contract was anoriginal
wood,for the of the asone sale whole 700 coi’ds of with stipulations

time ofthe and which in one event would deferto delivery payment,
the of of the to the winter.and wood nextdelivery payment part

cause,In the last count and also in the of the it isopening alleged
cords,after hadthat all the thedelivered of 374 3-4plaintiffs nearly

winter;them not but todefendants to more thatrequested anydeliver
winter,the balance the next and the samedeliver topromised accept

then, contract;to their aforesaid and re-according thereupon plaintiffs
andtheir efforts desisted after 374 3-4laxed saidfinally delivering

cords.
for the to have at thisIt was madeundoubtedly competent parties

and ofa new contract in to remainder thetime theindependent respect
wood, the old Whether done so orone. haveentirely superseding they

the thatmust evidence hereafter be offered.maynot depend upon Up­
and the of the weon the declaration cause think it cannot beopening

one,wasthat a new contract then made theheld old butsuperseding
tothe one as the ofrather an time deliv­agreement modifying original

remainder of the tothe wood. The wasof promise acceptery alleged
the winter theirbalance next to aforesaid whichthe according agreement,
to the ofcontinuance the contract. Theseem recognize originalwould

Penn, 21,1 M.& al. v. & S. was much like this inofcase Cuff
aIt written contract to deliver a of baconwasthis respect. quantity

times, theand after of several theat different delivery parcels, byparties,
times of rest. Thisother for the the wasdeliveryagreed uponparol,

that the 1and contract still in force. Seeheld originalgood, remained
Ev. 561.Phillips’

remarked, however, that the hadbe if contract beenoriginalIt may
of frauds a andbyof the statuteout delivery acceptance,taken partial

it could beand so had become valid and binding,or hardlypayment,
which under that statute.an was invalidby agreementsuperseded

stands, we are of thenow the that con-case opinionAs the original
wood,entire one for the and thatwas an whole ofof sale quantitytract

it new ahas been a as tohold that superseded by agreementcannotwe
Davis,that in v. 2are aware Sandf. Ct.Sup.We Seymourpart.

was contract was for the de-doctrine held. The there239, a different
of theof from to barrels ciderto the defendant 500 800 duringlivery

at as thetimes and in such quantitiesfall and winter suchfollowing,
send;it toconvenient to for which defendant wasmakecouldplaintiffs

note atbarrel his endorsed Severalby days.sixty parcels§4 perpay
ofsuch notes all but the last 100and for parceldelivered givenwere

be-the suit was the whole amount deliveredwhich brought,forbarrels
decided, theThe in an to recovercourt action280 barrels.abouting

barrels, ofthat and the several100 theof the delivery acceptanceprice
contractsunder this so distinctcider made manyof agreementshimnents

remedies; theandwhich had distincteach of the partiessale uponof
did take the wholeof one ór notmoreand parcels,acceptancedelivery
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fact, astatute; held that sub-out of the and in alsooriginal agreement
not take outand of the' wouldsequent of goodsreceipt acceptance part

of the a of at a futurestatute contract for the andsale delivery goods
that could be madethe void neverperiod; original agreement being

valid, contracta new of saleacts establishsubsequentthough might
more or less of theembodying arrangement.original

In to andthe doctrine arespect that subsequent receipt acceptance
statute,will not take the this case is distinct­contract of out of thesale

537,overruled in in the of1 Courtly v. Seld.McKnight Dunlop,
al.,the 32and case of Barb.v. &Appeals; Boutwell Sup.O'Keefe

434,Ct. is v. Inin direct Davis. Bout-­conflict withRep. Seymour
well v. there the defendants with allwas a contract to furnishO'Keefe,
the meal wanted at be for halfthey to monthly,stipulated prices, paid
in cash and stocks, deliveryhalf in at variousand a of meal times. The

itcourt that can no oíthe case v.say since McKnight Dunlop,longer,
be contended that the madecould not be validagreement by subsequent

or that articles from timepart performance, of tosubsequent delivery
time in execution of the asare to be and dis­contract separateregarded
tinct transactions or as so and contracts.independentmany separate

The case of the that a salev. Davis ofSeymour upon groundgoes
which is invalidgoods the cannot be made validstatute of fraudsby by

a and and therefore thatsubsequent ofdelivery whenacceptance part;
soare delivered and arises inpart a contractnew torespectaccepted

them; but it will available,settled that a bebeing deliverysubsequent
the foundation for the isdoctrine that contract madea new by accepting

of the ispart takengoods away.
The cases cited the court in Davis for thev. doctrineby Seymour

announced, not, think, cases,do we of thosesustain it. In one Mavor
285,v. 3 to takeBing. the defendantPyne, num-twenty-fouragreed

bers of a work at a number,to be aperiodical delivered guineamonthly,
rest,and he took of them and omitted to take theeight for.though ready

him. In a suit to recover the himof those received thebyprice plain-
tiff was allowed to recover that hadthe defendant anupon ground put
end to the contract.

al., cited,In 555,Bowker v. & caseanother18 Pick.Hoyt plaintiff
it,a of abargained corn to and deliveredquantity defendants ofpart

deliver,but deliverrefused to the he didwhole. In a suit for what it
delivered,that,was asheld he wasdefendant retained the corn bound to

it,for failurethe topay causeddeducting plaintiff’s deliverdamages by
Wetherell,the rest. v.A similar doctrine is 9 B.held in Oxendale &

C. 386.
If of is deliveredandan forpart entire quantity bargained absolutely

the he has so'received,for whataccepted, be holden towillbuyer pay
the In such caseto rest. theseller deliver thealthough refuses buyer

■whole,refuse to but if he choose tomay without the retainpartaccept
it rest,after the must it,he forseller declined to deliver the payhas al-

he for the failurewould to the tothough be allowed deduct de-damages
53;liver the Short,whole. 1 Baker v.Camp.v. Sut-Champion

ton, 1 55, note.Camp. in
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andis, entire,then,Our the contract beconclusion that if originally
aretimes, and someit at differentfor the of theprovides delivery goods

contract, is noitthatdelivered and under and in ofaccepted pursuance
to receivea then refuseseverance of it. receive andIf the vendee part

rest,the of whatto thethe an action recover pricevendor maintainnaay
is received.

takenthen, this has beenThe is whethernext agreementquestion,
wood.of theout and of aof the statute theby delivery acceptance part

The and acceptedthat the 374 3-4 cords deliveredcase stated is were
andto theirthe defendants and for themby promise,by accordingpaid

the theis an of a of propertywhetheronly question acceptance part
toisat a to the of the contract sufficientsold time subsequent making

take the out of the statute.case
merchan-of orthat statute no contract for the sale waresgoods,By

shall "unless the buyer$33dise for the of beor validupwards,price
same,thereceiveshall the so sold andofaccept property actuallypart

or in bind the or inearnest to payment,”bargain, partgive something
memorandum,there be note or &c.or some

aatof of the pe-As will be the acceptance part propertyperceived,
of thethe contract is the termsthe of withinriod tosubsequent making

statute; is and objectand there in the naturethe arises whetherquestion
con-time theof this to limit the to theanything acceptanceprovision

ofof is the uptract is The the statute tomade. object settingprevent
alone, whichcontracts of sale to be oralproved by testimonypretended

isleads to but thein the of mankind often dangerperjury;experience
andto be much diminished the actual delivery acceptancebysupposed

sold, theor the of ofa of the price.of payment partpropertypart
to attractthemThese acts have substantial aboutordinarily something

asattention, be falseand therefore cannot so testimonyeasily proved by
be.orala mere agreement may

a is notthese asThe value of safeguard against perjuryprovisions
a shalldiminished, as can construction whichall we giveat perceive, by

to the mak-an orthe same effect to subsequentpart paymentacceptance
of the contract.ing

to be un­and it is showmA subsequent delivery providedacceptance,
be,of, Da­der, and in the it must(aspursuance previous agreement,

thatEastman, 1 ofAllen affords the samevis v. 422,) recognition
ifthe same and false asand fraudsecurity swearingagainstagreement,

the of thewith contract.werethey contemporaneous making
Besides, the of of asin of casesvariety differingview great delivery

carriers,circumstances, it would beand deliveriesincluding byto time
difficult to down a rule which to determine whetherbyexceedingly lay

not;at the time of contract orand were thedelivery acceptancesuch
rule has isfact that no such been laid down atheand strong argument

of such distinction.the existence anyagainst
isa and to contractthedelivery subsequentIn England acceptance

192,In there wassufficient. v. 1 Eastto be Rogers,Chaplinheld
sia and soldstack of about two months after the vendeehay,ofa sale

another, it antook and it held that here ac-who was wasto away,part
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;which took case and this case isthe out of the statuteceptance recog­
Bell,by J.,nized in 32 H.v. N. 56.Shepherd Pressey,

302, Parke, B.,In Walker v. 16 M. it is said& W.Nassey, by
that the the take eithermentioned in statute must"part payment” place
at, to, See, also,or the time when the made.subsequent wasbargain

Touissaint,Carter & al. 5 B. A.v. & 855.
Frauds, 337,In Browne on sec. it is said to be well thatestablished

an and to of the willtheacceptance subsequentreceipt bargainmaking
take the case out of &the statute. is the doctrine of Marsh al.Such

331,v. 3 after full consideration.Hyde, Gray
428,In 12 Met. ait was decided thatThompson v. Alger, payment

of theof of after the when the contract madepart time wasgoodsprice
frauds,would take a case out of the New statute of theYork although

of that statute was that be '~'atthe timeprovision there should payment /”
America,held,the court that it was in and that abothsaying England

and is the es­subsequent delivery rvas sufficient. This alsoacceptance
Germand,tablished ;law in New York. 283­v. 11 Johns.Vincent

Blake, 61,v. 20 Wend. and v. 1 Seld.Sprague McKnight Dunlop,
put342. In the latter stresscase some is the fact that the legis­upon

lature time,”struck out of the law as the words "at whichthereported
made;would have the beto when the contract wasrequired acceptance

but this,of the rule in New York is well establishedindependently upon
II,to the statutegrounds of 29 and also to ourapplicable Car. own

statute which is the same.substantially
424,Moore,In Davis v. 13 Maine the sold to defendant aplaintiff

of mill aquantity at The inlogs was the fore-price agreed. bargain
noon, about one mile from the and at the timethelogs, buyer employed
the to haul aplaintiff’s mill,of the to defendant’sagent portion logs
which he held,did in the afternoon day;of that that thus takenhaving
a the contract which was entire under thepart, was statute.good

think, then, stands,We thethat contract as the case now must be re-
entire,as and that thegarded and isdelivery sufficient toacceptance

take statute,the contract out theof so far as the inprovisionrespects
question.

The is thiswhether contract falls thatquestion within classremaining
;of contracts which are not to abe itwithin and be-performed year

comes to consider the construction to the statute.necessary given By
the Revised no action can toStatutes be anybrought charge person up-
on an that not to beis within one from theagreement performed year

it,time of unless the be in and sub-this ismaking agreement writing;
II,like the statute of 29 Car. ch. 3.stantially

239, J.,In N. Bell,Blandin 33 isv. H. it said thatSargent, by
the authorities thecited for have established elsewhere the ruleplaintiff

any unless,that the statute todoes not contract itsbyapply express
construction,terms or is,isby reasonable it not to be thatperformed,

is in of oneevent within from theincapable any being performed, year
;time it terms,is made and then he on to add : "If its orbygoes by

construction,reasonable the contract can be within afully performed
it can be theyear, done occurrence of some contin-although only by
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orno as the death of somemeans suchgency toby likely partyhappen,
and nocontract, has noreferred to in the the statuteperson application,

that ais decided byand it was promisewriting necessary accordingly
atF.,as was notthe adefendant businessto do no more physician,

thestatute, have withinwithin the defendant diedthe mightbecause
and then the have beenyear, promise might fully performed.

the au-The in this case are sustained bylaid down fullyprinciples
Herethorities, of the us.and are decisive beforequestionwe think they

sold,the as much of the lot ofto deliver wood sup-plaintiffs agreed
residue,could, winter,cords, that theto be as andabout 700 theyposed

; thethe the defendants to take woodnext winter and andyear agreed
cord, demand, afterso it a certain ondelivered and for at price perpay

each winter’s delivery.
all, could,then, win-if thatThe were bound to deliver'it theyplaintiffs,

it;ter, we think it cannotand the defendants to take and for andpay
a the all have been deliv-be said as that could notmatter of law wood

;it is that it be and ifered that the clearwinter. On contrary, might
so, of within thethe year.was being performedagreement capable

to there wouldThe most said is that there was reasonthat can be expect
winter,a not tonext but that is enoughbe balance to be delivered the

in aan to beit the statute as notwithin performedbring agreement
yeai\

a of theIt is that reasonable constructionfor the defendantsurged
than oneashows that the contemplated longer periodagreement parties

it is meantits If the termfor by "contemplated,”performance.year
would be unable tothat that thethemerely plaintiffsparties expected

deliver all the the think the defendants’wood within weyear, position
is not sustained the authorities.by

cases, indeed, the must haveThe are numerous wherevery parties
not within a year,that the be fullywould performedexpected agreement

be,it it is held notand because of the contractthe termsyet by might
be theto within statute.

where the mustis the of v.Such doctrine Blandin partiesSargent,
not have been withinhave that the contract would performedexpected

doctrine,that maintain the samea the numerous casesyear. Among
; 280, Anon.;Emblers, 1 Peters3 Burr. 1278­are Fenton v. Salk.

86;; 1 on Con. Strawbridge,v. Skin. 353­ Com. v.Compton, Souch
430;808;M. & 11 Artcher v.2 Vt.G. S. v. Southgate,Hinckley

Zeh, Hill 200.5
Case discharged.


