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mean-differentfull in theireffect is to of the two wordsway eachgiven
the; think, nearlymoreand shall outcarryin this weings weway,

ruleaenactments, furnishandintention of thethe in makinglegislature
that is andeasily readily applied.comprehended

correct;therefore, to becourt,A hold the instructionsof themajority
Smith, J., lastthe point.dissenting upon

discharged.Case

Manufacturing Company.Swazey TheNathaniel v. Choate

shares,of itsmoney corporationa to recover back advanced to a forpartyTo entitle
stock,capital the of a failure to issue it theground according toupon agreement,

rescind the contract and demand the before suit.moneymustparty

was,14,Writ, 1867. This action consent ofby parties,September
received,§400,It andthe court. was for hadtried by assumpsit money

theThe was issue.&c. plea general
his count was theThe upon followingplaintiff’s specification general

and as in the case:which was offered received evidencereceipt,

Exeter, 26,June 1866.
of Nathaniel three hundred dollars on account ofReceived Swazey

to be issued to him.in the Choatestock Manufacturing Company,
Manuf. Co.Choate(Signed,)

Joseph Wiggin,F. Treasurer.By

treasurer,and'the were the witnesses ex-The Wiggin, onlyplaintiff
the From their it thatbefore court.amined testimony plain-appeared

for three in whichthe aforesaid shares saidtiff money corporation,paid
Exeter,in and then solvent andthen business was consideredwas doing

was at and so continued tocredit. Its stockin par, up Septem-good
; afterwards, thein of losses realized fromwhen consequence heavyber

sources,their salesmen or in Boston and other theof consigneesfailure
decline,insolvent. Its stock soon to and itsbecame begancorporation

now woundis nearlybusiness up.
evidence, that, atin the time the was theIt money paid,appeared

treasurer, orthe books of the and thewho issued scripcorporationkept
certificates, hand,none then on and of thehad inconsequence president

Providence,R. I.,at was notableof the residingcompany, (Brayton,)
a certificate at that time.furnishto

testified that the treasurer to a certificateThe agreed bringplaintiff
in a few This was Thehouse denieddays.to his by plain-Wiggin.

sixasked for the certificate once or the firsthe twicetiff duringsays
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;had for himmonths after and that nonethe wasmoney paid, Wiggin
and that he his Mr. in December ofoffered to sell toreceipt Wiggin

Julian,that to Mr. butand that he tried to sell the alsoyear; receipt
not; notices, June, 1867,could andhe inthat received written April

of the subject,of the stockholders saidofmeetings corporation, upon
officers, aother also of stock atof newamong things, choosing issuing

value,reduced to meet the wants of said notices werecompany; (these
and this time he notifiedbe referred and that aboutproduced may to;)

treasurer,the atthat he take new stock the reduced rateswouldWiggin,
as a thesubstitute for the stock. This offer ivas declined byoriginal
treasurer, on the thethat he had not Plaintiffpower.ground legal

1867,ahe the in abouthad conversation with treasui-erthought July,
certificate,the him he a certificate for three shareswhen told hadWiggin

certificate,all Shute,the clerk’s was Mr. the cashierready whoexcept
bank;of the he everbut denied that this certificate was offered to him.

Plaintiff the aadmitted that at one time he did for ormislay receipt day
two, and that some time before this suit he made hiswas brought up
mind to sue for his and toldsomoney, Wiggin.

defendant,in behalf of that told if hetestified heWiggin, plaintiff
chose to the for the stock he a inwouldpay money give receipt payable
stock, and that the was and the delivered withoutmoney paid receipt

;said that he was to him histo a certificate or houseanything carrybeing
that, 1867,on the 30th of he officecame andintoday April, Wiggin’s

of him if alsoinquired he had the certificate he hadgot ready, saying
he,received ofnotice the annual that him hetoldmeeting; (Wiggin,)

had a certificate all the clerk’s and offeredgot ready except signature,
then to and his told he hadPlaintiff him mislaid hisgo get signature.

name,heand that need not then to bank afterthe Shute’s asreceipt, go
he, Boston,had to and that he find the andwould(Shute,) gone receipt
call next the certificate and itShute I inday"Theagain. signed put

time, him,In a short I was his and metmy pocket. byriding place,
value,had conversation about and Hethe stock its &c. informed me

he had the He said he to six sharesfound was entitled ratherreceipt.
three; stock,than that he entitled the ofwas to market value the un-

at $50that some had been sold share. I told him theperderstanding
share,value was at and no stock could be issued a$100fixed atpar per

less rate Ime as treasurer. At that time had his certificate inby my
out,a motion to take itand made and said hepocket-book, plaintiff

it; tocould not take that he wanted see the directors and talk with them.
met before the tolda short time suit was He meAgain him brought.

then he had he could recover the but wasadvised back ad-been money,
tovised see before he commenced the suit. He stated theme grounds
claim;his me that I toof stated to had the certificatehe bringagreed

him it. I told what had takento and not done himhad andplace,
ithim if taken if it hadasked he would have been 30th.ready April

it,said not. He the I readHe he would produced receipt.probably
then for sharesand told him the certificate three thenwas forready

him.”
The defendant’s that the was crediteddulyshows plaintiffday-book
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account, made Aug.the the$300with aforesaid on the stock entry being
the30th, 1866, account into the stockwhich was the same carriedday

thatshowand the certificate both'The defendant’s stock ledgerledger.
1867.30,the time date the issue of said certificate wasor of April

203, officerstheThe certificate was and duly bynumber of. said signed
testi-the of the aforesaidof the considerationsaid Uponcorporation.

case, de-forthe the court find their verdictand all the facts ofmony
thisfendants. the court shall be of theBut if whole opinion, upon
theevidence, have furnishedthe that the defendant shouldstatement of

time, ora at ofcertificate of his stock an earlierwith periodplaintiff
thistime, and thata as contendedwithin more reasonable by plaintiff,

themaintained, then in case the find foraction can be such court plain-
'$333.tiff the sum of

Sell, forJ. J. <& U.G. plaintiff.

& for defendants.W. W. Wiggin,Sticlcney

Bellows, were tothe terms of the the defendantsJ. By receipt,
thethe amount ofto the stock of the toissue the corporationplaintiff

Him, which, finds, threedollars as the case wasthree hundred paid by
shares; to tobe inferred that defendants were deliverand it may fairly

stock; is,thatthe of the of thatthe evidence issuingproperplaintiff
to thethe refusal of the issuethe usual certificates. On defendants

stock, a and recoverthe maintain suit on the contractmightplaintiff
it; and re­the of or he rescind the contractfor breach mightdamages

latter, hebut if he to the mustback the so elect docover money paid;
Robie,to other and demand the v.notice the Weeksmoney.partygive

316; Stone,Probate 44 N. H. 593.H. v.42 N. Judge of
anote,So, a for ondefendant to bemoneywhere gave receipt applied

action could not be maintained to recover back thethat anit was held
refused,had been and had todefendant requested,until applymoney

Admin'r, 352,v. 14 H.N. 359.the Tappan,money. Sawyer,
circumstances,If, the had tothen, the the re-plaintiffunder right

contract, he it be-moneymust have done and demanded thescind the
not,suit; he did of the triedand or was one questionswhether byfore

court, is fatalthat been decided the tothe and againsthaving plaintiff
suit.this

transferred,that butthis of fact wasdo not understand questionWe
whether, law,matter of the defendants were boundastheonly question,

at without re-to the some earlierto the stockdeliver plaintiff period,
suit;demand; so, thisand if whether could maintainato plaintiffgard

before we think an election to rescindbut, for the reasons suggested,'
and therefore there must bea demand were necessary,and

on the verdict theJudgment for defendants.


