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BenjaminIra B. Delano v. Goodwin.S.

defendant,In in whichan of therequestaction the of done atpriceto recover work the
officer, that work wasthe and theonly publicdefence is that the defendant acted as a

Government, intro-performed mayon the of the plaintiffcredit the United States
pay,duce to or that he didevidence to either that the defendant promised pay,show

done, used,for other the same or under-labor or materials to be in serviceprovided
taking.

Plaintiff, witness, his of abeing testify understandinga to verbal con-maycompetent
tract, the effect of is in the was with de-controversy, bargainwhich madealthough
fendant absence,by wife in and all that about theplaintiff’s plaintiff knewplaintiff’s
bargain was what his wife tola him.

If there governmentis a about busi-general legal performedthatpresumption services
ness, officer, ofat a are on the credit therequest government,the renderedpublicof
there is be actingno such where the fact that the defendant claimed topresumption

defendant,aas or where the apublic plaintiff;officer not made known to thewas
officer, aphysician and in United States naval steam-municipal chargehealth was of

er, commandant,fever, a yardwith under from navyinfected a verbalyellow permit
who said that from that defendant “take"’ theWashington mighthe had orders ship,

that,and as any privatefor the the would be liableexpenses, ship ship.

Assumpsit offor services wife in food for personsplaintiff’s cooking
fever, well,sick with taken fromthe and for water inyellow plaintiff’s

16, United1864. Writ dated 1865. The States steamerJuly, Sept.
Soto, fever, Yard,De at theinfected with the arrived inyellow Navy

Maine, beganPortsmouth. The toKittery, contagion spread,opposite
Portsmouth,and defendant,the who a health officer of awas and phy-

there,sician after some conference with the and aider-mayorresiding
Portsmouth, Pearson,men of and one the commander of thewith Navy

Soto,Yard, andtook of the De officers crew leftpossession having(her
mile,caused to aon board and her be removed to theputher,) keepers

harbor,lower the of the of thenear mouth river. Four be-keepers
fever,sick the towith the defendant caused them becoming re-yellow

moved to in was ina Plaintiff’s house unffiKittery. Kittery,hospital
within of the and wife cookedrods sometwenty hospital, plaintiff’s toad.

Furbush, nurse,for said sick and for one theirfour for apersons, few
weeks, the food carried from house to theplaintiff’sbeing hospital by

foodFurbush. The of the were not furnishedmaterials by plaintiff or
his wife. from and carriedWafer was taken well toplaintiff’s me De
Soto the Plaintiff testified that his wife was takenby sickkeepers. in

4, 1865,December, 1864, ofand died Jan. but not íe.eryellow
was,to thesubmitted whetherjuryOne question nañ de-plamüyf

fendant that was to beunderstood defendant personally forresponsible
the and water.cooking

that defendantFurbush testified himby employed todeposition take
of the fourcare sick to defendant’sSubjectpersons. exception, plain­

;read the followstiff was allowed to from "Int.deposition.as 6. State
or to forwho you your services. Ans.agreed paypromised Said

and to me.”GoodwinBenjamin promisedS. agreed pay Subject to de­
was tofendant’s one Mrs. allowed isPryor itify asexception, follows :

¡;;1864,1"In in near tbelivedJuly, Kittery, myboepb husband died
1864,17, week;of been sick onefever havingyellow July two days
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death, hus­before Dr. to and to myhis Goodwin came our house spoke
band, seesaid he wanted well for and he wouldwater from our the ship,

and forus he afterwards me S37 water.”paid, paid
Furbush, thatin bis testified defendantdeposition, plain-employed

cook; tothat me totiff’s wife to make and to defendant gogruel, "got
him and toMrs. Delano’s house her for to doand cookingemploy my

sick; the offer formake for the instructed to makesaid he megruel
service,for had herhim of said and he see that she$5 woulddayper

same, instructions,and the infor the I communicated above personpay
offer;”her,to and she that the andshe said Goodwin’sreplied accepted

that died ofshe fever.yellow
stand,and on the his offered toThe a witness counselbeingplaintiff

saidhis that his told him had beenwife whattestimony bybyprove
Furbush,her,and as defend-Furbush testified to to which testimonyby

and, not intro-ant because of his the wasobjection,objected, testimony
duced.

Plaintiff, testified that he was not when his wife was employedpresent
but theto do the that he was at home a few timeduringcooking; days

that all thewhich she ivas the he knew aboutin doing cooking; bargain
told himwhat she at that time. to defendant’sSubjectwas exception

that that de-was allowed to that at time he understoodtestifyplaintiff
for thealone was liable to the and water.fendant personally pay cooking

testified thethat all he did in he did under orderDefendant Kittery,
Government; that he himself asthe United did notof States represent

that that heas health officer in he not understanddidKittery;acting
fromas health in the orders thehad officer thatjurisdiction Kittery;

Pearson,Government were a verbal from whoUnited States permit
her;”Doctor,: "There’s the can take that Pearson saidsaid ship, you

that,orders to for thehe had that effect from and ex-­that Washington,
be liable as suchwould that were his orders.anyship private ship;

dant instruct he act-the court to the that if wasrequested jury
officer, the was that the ofservicespublic presumption plain-

Government;e were rendered on the credit of the which in-
is,the court anddeclined to defendantgive excepted,

ifthat defendant aourt instructed the was officerjury public
such, that if thered as there no suchwas legal presumption;

draw,it of fact for the to to whichwas one jurywas any ^presumption,
defendant excepted.instructions

for itwas defendant to set aside.movedThe verdict plaintiff;

Hatch, defendant.for

Goodall, for plaintiff.

Smith, "Each andJ. individual case standmustseparate.1. upon,
the evidence it.”by,decided toparticularly applicablebe Althoughand

allin cases to draw the line withand to defineeasynot accuracyis"it
that,ceases and it seems clear or-begins,”speculationprobabilitywhere
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thirdevidence that defendant entered into contracts withdinarily, the
in showa would be topersons form not admissible inparticular tending

athat he ofhad made "The facta similar contract with the plaintiff.
aact inonce or times in his life done aperson manyhaving particular

theindoes "that the samenot he hasparticular way,” thingdoneprove
same v.andanotherway Hollinghamdifferent occasionseeupon
Head, 7Smith,4 388;C. B. N. E.S. Jackson v.C. L.)(98

; Peebles,;717­Cowen v.Willott,De 7 Fileov. East 108­Spenceley
419;8 N. H. v.Smith, HolcombeWentworth v. H.44 N.226;

Hewson, 391; 383;2 True N. H. LincolnSanborn,v. 27Campb.
Co., Wilkins,v. Taunton & P.181;M. 9 6 C.C. Allen v.Smith

180; Conant,v. 30 Vt. 277.Phelps
inBut where one of the the characterat toquestions issue relates

acted,which the indi-defendant whether as or aa officer privatepublic
vidual, the acts the busi-and of onconduct the carryingdefendant in
ness or iscontractin the course of controvertedwhichundertaking the

to the issue.alleged have been made tocannot be collateralsaid to be
heIf set the fevermay defence that in pa-all theup he yellowdid for

hetients was to theofficer,as a beit surely openmustacting public
that,to while en-show in one orplaintiff the defendantinstances,more

assistance,in it&c., forcontractedgaged for theseprocuring patients,
hisin in-individual anThe to drawthedefendant askscapacity. jury

ference favorable to he actinghimself from wasthe in whichcharacter
allin his themakesconnected with Thisthisdealings subject-matter.

character in which inhe acted in Kitteryor all transactionsof theany
connected case,with athe infection and evidencedirect anyissue in the

on it is receivable.beai’ing
Proof that the hasdefendant this businessaboutFurbushemployed

But,no to that Delano.legal show he Mrs.tendency also employed.
when it is the/or admitted that wasproved byMrs. Delano employed

-defendant, con­then of the defendantevidence thein whichcapacity
tracted with Furbush, may/beno'meansby conclusive,)(although

the toweighed as one determineby element of from whichjury evidence
in what Mrsthe defendant was hecapacity when engagedacting ./Del­
ano’s services. It not be infer that theunreasonable tomight defendant

acted in but one wholeprobably thecapacity undertaking.throughout
;v. N.3 Allen 327­ 24 H. 29.Moody v.Tenney, Foye Leighton,

Pryor''.The to the of Mrs. must beFurbush andobjection testimony
overruled.

witnesses,II. Before the statute ordinarythemaking parties competent
to•way their or circumstantialintent evi-prove bywasunderstanding

dence. But now that the to there is nohimself admitted testifyisparty
reason for his circumstancesto a of tendingconfining testimony variety

histo show canor knows and testifywhen hepurpose understanding,
what that hasdirectly or itwas.purpose Accordinglyunderstanding

heldbeen that a to a suit be-where the faith ofintention or partygood
;material,comes it asshown from circumstancesbe as wellmay directly

and the himself, witness,a to hisifparty may testify directlycompetent



206 v.DELANO GOODWIN. [Rockingham,

intention or ofunless some otherunderstanding, prevented by principle
405;law to theapplicable case. N. H.Hale v. 45particular Taylor, ­

Merrill, 506;Norris ;v. 40 N. Chester,H. 395­ Fish v. 8 Gray
146;Thacher v. Oliver,7 Allen 7Lombard v. Allen 155.Phinney, ­

The same must to the of rela­aprinciple apply "understanding” party
tive to the or effect of a a it mustcontract. To contractmeaning prove
be shown in cases where the doctrine of that(except estoppel applies,)
both have sameparties assented to the same in theunderstandingly thing
sense; Contracts,1 399,see Parsons ed.,on 4th theb. But although
issue on trial is whether there has been a concurrence in understanding
of two it is not to the understand­parties, yet improper separatelyprove

each;of 405,seeing Hale v. N. is45 H. 407. It no ob­Taylor, p.
to ajection of evidence that it does not makesingle out the wholepiece

of case. Theplaintiff’s evidence to several ofprove propositions (all
which are to therequisite be of different kinds and drawncase,) may

sources;from White, 267,different see v.Blake 13 N. H. 272.p.
In a concurrence of the hisproving mayunderstandings plaintiff prove

witness,own one and defendant’sunderstanding by byunderstanding
another witness.

The of a aadmissibility evidence as to how he con-understoodparty’s
tract cannot the of thatdepend upon grounds understanding, though
these often be in togrounds the creditmay very important determining
be to such evidence. hisgiven Whether is founded onunderstanding

law,or is of no inpersonal ofknowledge, hearsay, consequence point
it and,concurs with theprovided actually other party’s understanding;

concur,if it does not so immaterial,then his ison thistestimony point
in cases of theexcept where that the other isestoppel claimingparty

contract,would have to show how he himselfestopped understood the
and then show that the other him to actinduced entertain andparty up-
on that understanding.

bar-,Here the was\ in law the theplaintiff thoughcontracting party,
was made his wife as his or Theby servant. un-gsdn agent plaintiff’s

issue, and,of the contract was inderstanding therefore one al-point
his be to thebe same asunderstanding naturallymight expectedthough

wife’s, effect,there-is nohis to that nor ruleyet anylegal presumption
Yonfines thewhich in the first instance to the wife’s understand-inquiry

and, then us to infer the therefrom.compelsing, plaintiff’s understanding
andIf the defendant that wasboth understood defendantplaintiff per-

liable, he is so liable whether sothe wife understood itsonally plaintiff’s
Thenot.or was therefore allowed to that heplaintiff testify,properly

that defendant alone was liable.understood personally

ifIII. Even the is asrule relative to claimedgeneral presumptions
defendant, case,still he has no of in this for thereby ground exception

here no evidence on to It did notis which found the ap-presumption.
that the fact that defendant,the a healthand municipalpear physician

officer, in the claimed to be as a United Statesresiding vicinity, acting
wife;official, was or his seemade to theGovernment known plaintiff

defendant,13 the inv. Johnson 313. Neither wasHopkins,Smith
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He held nothe term.fact, ofthe usuala officerwithin meaningpublic
the UnitedThe transactioncommission or only betweenappointment.

toin their surrenderingand defendant consistedtheStates Government
that he waswith the understandinghim an infectedthe of shipcharge

of alltheto look to the for expenses.ship payment
verdict.on theJudgment

Farmington.ofL. v. TownMoses Wentworth

the refer-must taken beforea a bepetitionto the form of for new highway'Objections
;commissioners, and this ap-as waivedtheyto the or will be consideredcountyence

the selectmen.made toapplicationto an omission to state when wasplies
court, orderthe and ana was tho clerk ofhighwayan for filed withapplicationWhere

1868,1, that the proceedingsconsideredJanuaryof issued before it will benotice
effect,tookand were the General Statuteshad and commenced whenpendingwere

the must the old law.governed byand therefore that boproceedings
makingof the roadthepart expensewhen the commissioners ofAccordingly imposed

recommitted.the it held that the must bereportout of wascounty,townsupon

towasa in ThePetition for uew petitionhighway Farmington.
"whereas, the select-court, forth, thatand set otherthis among things,

andout saidbeen to highwayof have laymen Farmington petitioned
so, &c.to do thereforerefused we request,”have respectfully

Term, for1867, and continuedenteredThe was Septemberpetition
Term, coun-1868, byAt thenotice. February Farmington appeared

commissioners, who, aUsel, the was referred to theand countypetition
term, /made a out thethis report laying highway.

that, said for said newstated in the afterIt is report, petition hi||h-­
A,/D,,them, wit,to the eleventh ofto on day April,was'referredway

1868, wasof in which said new p/ayedsaid town highwayFarmington
commissioners, pe­out, to whichlaid their saidto be presented petition

this re­ofC, and made ais hereunto annexed and markedtition part
would bethat the of theforth highway,setting proposedexpenseport,
«lietownstlraoandburdensome to said town ofexcessively Farmington,

! and theStrafford, .ofand in said Sirof New Durham county
sit­allBarnstead, Belknap,ofboth in theof Alton and countytowns

newthe proposedbenefited byuate in the would bevicinity, greatly
newof said proposeda of thethatand expensehighway, praying part

Strafford,Durham,of Altonbe borne said towns Newbyhighway may
who; appearedtownsto saidnotice wasand Barnstead givenwhereupon

ofareheard; said commissioners thocounsel and that "theandby were
be excessivelybur­of said wouldthat the new highwayopinion expense

Strafford,towns ofthat saidof andsaid town Farmington,todensome
in ofBarnstead, the saidDurham, vicinityAlton andNew townsbeing


