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law,In a writ at soleof common the death of a tenant of the freeholdentry
abates the writ.necessarily

The writ foreclose a onof which our statute authorizes to realentry mortgage
estate an to the aboveexceptionconstitutes rule.

The of ourprovisions statute to and de-authorizing prosecuteadministrators
fend in of at the their intestate,writs decease ofentry pending apply only
to administrator,cases of and to cases where themortgages the as repre-

land,estate,the in andsentative of has an interest the cannot to casesapply
where the land descends to and vests in the heir.

dies,When a tenant in a writ of and his inentry administrator is summoned
to indefend, it is the better course him to and ifpractice appear,for he

estate, ;tomakes for the state it in toplea pleadclaim his otherwiseany
disclaim,non thetenure or when suit will abate.

Term,Writ entered 1865.of Octoberentry,
Term, 1867, the death docket,defendant’s was theonApril suggested

the estate,and issued administratrixscire of his whichagainstfacias
returned, andwas and at thisserved now termduly the administratrix

comes in that she is not bound lawobjectsand in to undertake the de-
of this action.fence

on caseThe the were reserved.questions arising

Smith,& for defendant.Scott

whether,The in case isthis underquestion arising the 20th section
Statutes,170 of the an administrator bechapter Compiled can sum-o.f

moned into and to acourt defend real action.compelled
It a law,is settled of the andcommon has abecomeprinciple ofpart

State,the law of thatstatute our the title to real estate of a whoperson
intestate, decease,dies his vests inimmediately his andheirs re-upon

claiming them,mains in his heirs and those under until adivested by
administrator, asale the under license from the ofby tojudge probate,

; until is indebts or the estate theadministered insolvent course.pay
450;Moulton, McFarland,v. 5 N. H. v. 26 N.Bean H.Bergen

; 501;H.533 v. 41 N. v.Lane 43 N. H.Kelly Kelly, Thompson,
320.

It does that heirsnot the have been divested of their title toappear
the real in eitherestate of the above ways.

above, to, think,The in the statuteword referred we leaves it"may”
the to defendwith administrator and for the benefit ofoptional appear

the seeheirs or not. We cannot how this construction of this section
defeats in measure the of the law. The heirs are theany purposes

suit,to be tosummoned defend this because are thepartiesproper they
in interest.only parties

& forWoodward Wellington, plaintiff.
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everySargent, in de­As the writ mustdemandant ofJ. entry
is&mand it that the tenant actionfollows whom theagainstfreehold,

main­a or the action bemust be seized cannotbrought, freehold,of
tained him. But if a writ of is one whoagainstagainst entry brought

freehold, dis­is not he can theseized of the make byonlyobjection
orIf he to thator non-tenure.claiming neglects plead plea,pleading

bar, is anthe or otherissue in suchpleapleads anygeneral pleading
suit,admission Ins to theof defend as tenant thecapacity of freehold.

351;Rice,v. Mass. Comyn’s 15;)5 AbatementDig.Higbee (F.
Actions, ; Pierce, N. H.on secs. 89 and 202­ 2Real Mills v.Stearns

477;; Whittier, 108 N. H.9­ Co­ v.v. .Sperry Sperry, Cocheco
90;Proctor, Flanders,11; N.N. H. 3­ v. H. v.Whidden 17 Melcher

; Noiseux, 388;H. v. v.40 N. 139­ Williams 43 N. H. Graves
Co., H.44 N. 462.Amoskeag

law, action,thisthe common when orig-ancientBy properly brought
demandant,in ofways.be defeated various The death theinally, might

demandants, one,there thewhen ofor of one of the were more than
tenant, tenants, when several,or of the there the cover-of one were or

Actions,demandants, or of them. 23ture of the one on RealJackson
Massachusetts,1826, in24. in aand But law was passed providing
demandant,sole or moreon the of a of one out of two orthat death

demandants, theheir of the deceased be tomaythe admitted prosecute
be;survivors,with the andsuit either or as the casejointlyalone may

a orif not thus become thesuch heir does demandantparty, surviving
alonethe suit orfor their sharesdemandants may prosecute respective

; tenants,onecase of the death of thealso in of two or moreportions
the survivor suchaction be or survivors formay against partprosecuted

;or sec.as hold claim. Jack. R. A. 24 R. A.or Stearnstheyportion
99, in case of the ofnote. And the-demandant ormarriage complain-

sole, held,a her husband wasant when be But itmight joined.feme
force,in that thethis statute was death of a sole tenant always.after

So, 199,the R. A. 137. in R.writ. Jack. Stearns A. sec.abated
is tenant: there but one his death abatesit is said "Where necessarily

suit, nor the a realbecause neither the heir executor can inthe defend
tenant dies thewhere the suit.”action pending

are ofin this we not aware statute the extentBut State toany going
;from Massachusetts nothe one cited one that forof admittingprovides
to theof deceased demandant de-the heir the withprosecute surviving

; and, that it that the death of eith-without followsmandants provision,
sole,tenant,or the if the Tothe demandant abates suit.er necessarily

Smith, 480,2is Thomas v. Mass. is said thatthe same effect where it
are in orand executors authorized to come andadministrators prosecute

ofwhich the death the enactions survive because actingdefend party,
droit, maintain the testator or Buttheir intestate.they rightsautre of

seized, and, death, enters,on his he be-the dies the heirancestorwhen
demesne, and inin his own does not the landseized claim to holdcomes

another, ofnor does the estate the testator or haveintestateofright
forin land theinterest the executor or administrator tolonger anyany



233December, JAQÜITH.PIERCE v.1868.]

maintain, theheira must the toand new writ be trybrought against
title to the land.

So, 304,Hatch, landin v. 3 the claimed theBarnes N. H. plaintiff
died,Barnes,under a and thefrom one C. who hadconveyance Joseph

administrator,his writ of said Barnes’plaintiff entrybrought against
instrument,who that under the demand-and the whichappeared pleaded

Barnes,claimed,ant deed said onwas not the of the C. whichJoseph
Richardson, J., thatissue in theplea was G.joined. saysopinion,

Barnes,the fact of the defendant’s administrator of said couldthebeing
case;not a ahave made him tenant the in that that re-togood praecipe

would to that the administratoramount andcovery nothing, might pro-
ceed and sell after suchthe land intestate as wellbeing(his insolvent,)

as He adds: administrator havebefore. "The abatedrecovery might
non-tenure,the notdemandant’s suit a of and to haveby plea ought

taken cause,hehimself the But has chosen to aupon tenancy. litigate
which must, therefore,can hissettle and it at ex-ownnothing, litigate

suit,haspense. The estate no interest this and cannot bein charged
with the of it.”expenses

If the administrator of a deceased cannot abe tenantgrantor good
to the him,that writso a of can be maintainedentrypraecipe, against
neither can an administrator become a tenant to thegood bypraecipe

tenant, suit,in for,after decease of acoming the the as wepending
seen,have the death of a sole thetenant abates suit.necessarily

These to atwrits of or real actions commonprinciples apply entry
it,law. But awe writ of as callsentry,have Stearns A.special (R.

Massachusetts,which use inis in in this and andState authorized253,)
possessionstatute, to the to obtain ofby enable the mort-mortgagee

of writ of to agaged law. A foreclose mort-premises by process entry
standsgage somewhat different from the ofwritgrounds ordinaryupon

as weentry, will notice.presently
But there the to beare of statute first noticed.various provisions

Stats, Stats,198, 14, 207,ch.ch. sec. identical with sec.Gen.Comp.
11, actions,"real andother that actionsprovides, ofamong things,

ofshall abate the death of eitherejectment, not reason butby party,
actions,be as other the cause of which survives.”may prosecuted Comp.

Stats, Stats,170, 20, 179,ch. 16 and identical with ch.secs. Gen.
follows,20,secs. 16 and are as 16 : administrator"Every may prose-

cute or action in court for or thedefend de-any againstany pending
ceased, survive,not lawcause of action does or doeswhether the by if

elect,” administrator,he or the so &c. 20 : "The aspartysurviving
actions,such, at theand defend all real deceasemay prosecute pending

intestate, such decease,of the and within one aftertestator or yearmay,
&c.,action, thea real and same forof thereviewbring any prosecute

benefit of interested in such estate.”the persons
broad, andThese of the statute in terms veryare wouldprovisions

decisions thatall But have someseem to cases. we give con-applicable
21,1797, N. H.The Lawsstruction to them. statute of June (1815,)

not abate the108, "actions shall byof deaththat ofprovides ejectment
140,Atkinson, it4 H.either In Pritchard N. wasv. heldparty.”

16YOL. XLYIII.
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that, statute,this writsin thatby "actionsexpression ejectment” ofof
stat­were thethat amendment ofintended. theentry So subsequent

ute eject­which ofby it is made to actions actionsnow read "real and
thement” shall makesnot the either reallyabate death ofby party,

statute mentionedthan theinclude no more former one did- which only
theactions of thisIn our follows inejectment. respectwhichpractice,

Massachusetts, N. H. 23,)in 47’practice v.( Woodbury Woodbury,
the writ of ofis the action or action ejectmentrealreallyentry only

isitof,made use But stillto either of the statutes couldwhich apply.
Atkinson, washeld in the of 1797Pritchard that statutev. though

thisintended to thatto of that it was clear pro­writsapply entry, yet
thetoterms,however it be bebroad in could onlyvision might applied

an inter­of.case in administrators havewhich executors andmortgages
est. and that which theyit could not other real estate withtoapply any

; usehad no makeconcern and that this of wewrit whichentryspecial
ruleto theof foreclose an toconstitutes generalmortgages, exception

State,to the demandantother writs of in this that ifapplicable entry
or tenant die the writ abates.necessarily

reasons,the rule and for the our statutesame sameBy providing-that
death ofreal actions abate theand actions of shall notejectment by

andeither executorsand the other that mayparty, provisions prosecute
intestate,action, &c.,defend testator ortheir deceasedany against

not,the can.whether cause of action or applylaw surviveby properly
to that foundedclass of writs of which are mortgages.only entry upon

20, Statutes,think must also beWe that section 179 Generalchapter
examination, itthus limited of andin its uponapplication, necessity,

lastto be its terms. The clausehave been thus limitedmay designed by
the ofthe section to be a theof would seem limitation upon application

as suchthe The administratorof facts.provisionsgeneral preceding
decease, &c.,at thedefend real andand actionsmay prosecute pending

action, &c.,a real the sameof andreviewbring any prosecutemay for
estate.the interested in suchthe personsbenefit of

inof interested theis evident that it can be for benefit thoseIt the
inin real actionsestate to have the administrator thoseonlyappear

interested, ofthe as in case of writswhich estate to be administered is
the has descendedon and in landnot other cases whereentry mortgages,

heir, the hands ofand the and so of the estate into vested in is no part
him.the administrator to be administered by

cases the adminis-There is cláss of besides whereanother mortgages
Stats, 170,interfere ch.trator with real estate.may properly Comp.

Stats, 19,19, 179, sec. that "theidentical with ch.sec. Gen. provides
administrator, such,as action andmaintain propermay any necessary

due theto real to him debtsto be in relation estate set off forbrought
estate, un-and to of in ofthe real estate said deceased cases insolvency

20 ofthat sectionthe administration is closed.” And it istil probable
forhas to suits in casessame reference providedchapterthe particularly

interested,19, it wouldthe estate and wherewhere besectionin might
&c., of thoseof the for the benefitadministratorthe toduty appear,be

in the estate.interested
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mort-In ofcase, anythis if is for the foreclosurethe suitpending
such, hasestate,insolvent, anythe asor if the estate is and sogage,

forinterest the administrator shouldin the suit to be appearprotected,
fact,the has descend-estate. But if such is the and the real estatenot

under-heir,ed notto and the administrator shouldvested in the then
did,suit, tobecause,take to he it amount nothing.defend the if would

most, theheir,His haveand,acts the at he couldwould not bind only
of the suit at his own cost and charges.privilege defending

question whether,doubts, is,But the about which havewe anyonly
all, aftercase,in atsuch should in the casethe administrator appear

179,cited on 17 of saidin scire Section pro-being chapterfacias.
a scirevides "that if beenthe administrator served withdulyhaving

suit, renderedshall a benot become to thefacias, party judgment may
had be-the the in the same manner as if heestate of deceasedagainst

come a party.”
The of theoftentimes not know the real situationwhatmayplaintiff

is,estate or not.and whether it is interested in the suit he is prosecuting
think,And we as a matter of the better is for the admin-waypractice,

in,istrator to in all cases is cited if the estatewhere he andappear duly
he is in suitinterested the result of the in of the waysrepresents any

estate;above he butand defend in behalf of thespecified, may plead
if interest,the land thenhas descended to the heir and the has noestate
he non-tenure,should the es-or disclaim as the ofplead representative
tate, and the suit would abate.

Case discharged.

Johnson,Nathaniel Administrator of Thomas Johnson v.
D.Samuel Allen.

Where the return his collector’s warrant of the sale of aupondefendant’s
for it heldobjection,horse taxes was read without was to be at least prima

Seld, also,: thatevidenceof the returned unless the objectionfactsfacie
is taken at once when the evidenceis first introduced and its bearing seen,
it will be deemed to be waived.ordinarily

A.,'and sale of a horse for the ofWhere such return shows a seizure taxes
that to retain out of theattempted surplusthe collector also avails ofproof

B.,of who held a mortgage A.,the sale the amount of the taxes from of
tohorse, would have no contradict thelegal tendencythe same alone return.

process,a is to be deemedreturnable quosre.Whether collector’swarrant

horse to beenTrover for the value of a havealleged wrongfully
and defendant.taken converted by

in a of said horsePlaintiff evidence chattel from onemortgageput


