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on the contract by allowing it on trial towards his damages. The case
of Breed v. Judd, 1 Gmy 457, involves the same doctrine, and is in
the material facts subst'mtmlly like the present. There the defendants

- had advanced money for the plaintiff’s outfit to California, and in con-
sideration of this the plaintiff promised them one third part of his earn-
ings while there, which he paid to the defendants accordingly before he
was of age; and the action was brought to recover back the money.
The money received by the plaintiff for his outfit was not repaid before
the suit was brought, nor was this held to be necessary; but the court
left it to the jury to find whether, under all the circumstances and logk-
ing to the risks incurred by the defendants, the contract was reasonable ;
if so, that nothing could be recovered back.

We think the two cases of Baker v. Lovett and Breed v. Judd are
authorities in point, and furnish the rule which must govern this case.
It is not necessary that the money paid for the plaintiff’s fare shou'd be
repaid before this suit can be maintained, but it must be allowed towards
the claim of the plaintiff; and as to the whole question of what shall be
allowed to the defendant it must be left to a jury to say what is a rea-
sonable sum for the defendant to have on account of what he did and of
the risks he took in this contract with the plaintiff, and allow the de-
fendant such reasonable sum as under all the circumstances they think
he ought in justice to have.

_[‘he case must be discharged and the action stand for trial, as facts
are not stated which will authorize the court to render a judgment.

CLOoUGH v. BAKER.

C. sold his business as a dentist to H. H. gave him a note for $3000 for the
same, sigued by himself and B. as surcty, and C. gave H. a bond, that, in
consideration aforesaid, he would not practice as adentist in any place with-
in five miles of Boston, or in South Reading, &c, and containing other
stipulations to be done and performed by said C. in the line of his said pro-
fession.

"This note having been partly paid by H., C. brought a suit upon it against B.,
the surety, to recover the balance. B. filed a brlef statement, allee;mtr that
ithere had been a partial failure of consideration of the note, on the ground
that C. had failed to perform the conditions.of his bond.

‘On motion this brief statement was rejected.
AssumpsiT upon the following promissory note :

“Boston, December 28, 1864. $3000.
For value reccived I promise to pay John Clough, or order, the sum
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of three thousand dollars within five years from the date hereof, with
interest semi-annually, payable in twenty equal quarterly payments on
the tenth day of January, April, July and October in each year, the
first payment to be made on the tenth day 6f April next.
GEORGE B. HARRIMAN.
[sraxe. ] STEPHEN C. BAKER, Surcty.”

On this note were endorsed all the payments that became ‘due up to
and including October 10, 1866, and all the interest as it had become
due to July 10, 1866. -

Defendant pleaded the general issue, and also made the following
brief statement of his defence, to wit:

That said defendant signed the note mentioned in the plaintiff’s dec-
laration, only as the surety of one GreorgesB. Harriman, on the day of
its date, to wit, on the 28th day of December, A. D. 1864, at the re-
quest of said plaintiff, all of which the plaintiff well knew.

That said note is entirely without consideration and void, and the con-
sideration of said note has wholly failed as hereinafter stated.

That on the day of the date of said note, and as a part of the same
transaction, and as the consideration for said note, said plaintiff made,
signed, sealed and delivered to said Harriman, his bond in the penal
sum of five thousand dollars, bearing the date aforesaid, conditioned
among other things as follows, namely : “And whereas, said Clough,”
(the plaintiff,) “for the consideration aforesaid, has promised and agreed
and does hereby promise and agree, that he will not again practice his
said profession or perform any dental operation (except for the benefit
of said Harriman or by his written consent,) in said Boston, nor in any
place within five miles of said Boston, nor in South Reading, in said
county of Middlesex ;” “and that he will be present in the office of said
Harriman, in said Boston, twenty-eight half days in the course of said
year, for the purpose of promoting the interests of said- Harriman in
said business, unless prevented by death or sickness, and that he will
recommend said Harriman as a competent and skillful dentist, to all per-
sons who shall make known their wish to said Clough,” (the plaintiff,)
“to employ a dentist in Boston.”

That before and at the time of the making and the delivering of said
bond and said note, the defendant well knew the contents of said bond,
and th¢ promises and agreements in the condition of said bond, on the
part of the plaintiff to be kept and performed. That in sole considera-
tion of said promises and agreements of said plaintiff, and relying there-
on, the defendant was induced to sign said note as surety as aforesaid.

That said plaintiff has not kept and performed his said promises and
agreements contained in the conditions of said bond, to be by him kept
and performed, but has broken, neglected and refused to keep and per-
form the saunie, in this, that said plaintiff has, on divers days and times
between said 28th day of December, 1864, and the date of plaintiff’s
writ, again practiced his profession of dentist, and has performed dental
operations (which were not for the benefit of said Harriman, and not
by his written consent,) for divers individuals in said Boston, and in
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divers places within five miles of said Boston, and in South Reading,
in said county of Middlesex ; that said plaintiff was not present in the
office of said Harriman, in said Boston, twenty-eight half days in the
course of said year for the purpose of promoting the interests of said
Harriman ia said business, and was not prevented from being so present
either by sickness or death; that said plaintiff has not recommended
said Harriman as a competent and skillful dentist to all persons who
made known their wish to said plaintiff to employ a dentist in Boston,
as by his said bond he had promised and agreed to do, but, on the con-
trary, has on divers days and times, between said 28th day of Decem-
ber, 1864, and the date of the plaintiff’s writ, advised and solicited
divers persons in Boston and in divers other phces within five miles of
said Boston and in South Reading aforesaid, who made known to said
plaintiff their wish to employ a dentist as aforesaid, to go to Woburn,
where said plaintiff resides, and let him, the said plaintiff, do and per-
form their dentistry, and has given said persons free tickets on divers
public conveyances for that purpose.

That said plaintiff by reason of not keeping and performing” his said
promises and agreements aforesaid. has obtained and received of said
persons in said Boston, and in divers other places within five wmiles of
Boston and in South Reading, for whom he performed dental operations
in such cities, towns and places aforcsaid, or in said Woburn, divers
large sums of money for such dentistry done and performed by the
plaintiff’ for said persons contrary to the true intent and meaning of his
said bond, and to his said promises and agreements in the condition of
said bond contained, to wit, to the amount of two thousand dollars;
which, agreeably to said promises and agreements of said plaintiff, the
said Harriman ought and would have received had the plaintiff’ kept and
performed his said promises and agreements, and that said Harriman
would have .been thereby enabled to pay said note, and relieve his
surety, this defendant, from any liability thereon.

The plaintiff moved the court to reject the brief statement, and the
ease was reserved.

Blair & Carpenter, for plaintiff.

I. The brief statement discloses no defence. It alleges that the
bond was the consideration of the note, and such was from the nature
of the case, plainly the fact,—it is not denied that it remains in full
force. The defendant, then, has got all he bargained for, and there is no
failure of consideration. Traver v. Stevens, 11 Cook, 167; Wuter-
house v. Kendall, 11 Cook, 128; Webd v. Stone, 24 N.. H. 282-
288 ; Shepherd v. Merrill, 20 N. H. 415; State v. Hobbs, 40 N.
H. 229; Manning v. Brown, 1 Fair. 49; Smith v. Sinclair, 15
Mass. 171 ; Traskv. Vinson, 20 Pick. 105-110; Sanborn'v. French,
22 N. H. 246; Tetusv. Cook, 24 N. IH. 329; Getchell v. Chase,
37 N. H. 106.

II. 1In all cases of mutual independent promises, each party has his
remedy on the promise in his favor, without performing his part of the
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contract. LPurdye v. Cole, 1 Saund. 320, notes; Cuiter v. Pow-
ell, 2 Smith L. C. 10 notes; Campbell v. Jones, 6 T. R. 570; Sum-
ner v. Purker, 36 N. H. 419; Putnam v. Mellen, 34 N. H. 71;
Chitty on Contracts, 633 ; 2 Parsons on Contracts, 41, and cascs cited.

A failure by either party to perform his part of the contract consti-
tutes no failure of consideration ; indeed, wherever the consideration of
a promise is an executory agreement—an agreement to do something in
the future—not void in itself, there plainly can be no failure of consid-
eration, either total or partial. A failure to perform the agrecment may
or may not, according to circumstances, entitle the other party to treat
the whole contract as rescinded ; but the distinction between this class
of cases, and cases of failure of consideration, is a broad one. Z%{/o¢-
son v. Grapes, 4 N. H. 444; King v. Hutchins, 28 N. H. 573 ;
Webb v. Stone, 24 N. H. 283: Weeks v. Robile, 42 N. H. 320;
Drewv. Claggett, 39 N. . 431; Stevens v. Cushing, 1 N. H. 17 ;
1 Parsons on Contracts, 386, and notes.

The brief statement shows no such statement as would eatitle the de-
fendant fo rescind ; it admits that the contract has been partially per-
formed by the plaintiff, who manifestly can never be restored to his orig~
inal situation. Hven if entitled to rescind, the defendant has never
elected to do so, on the contrary, he is now insisting before the court
that plaintiff’s bond is in full force, and claiming damages for the breach
of its conditions. The defence set up, is not a failure of consideration,
it is simply an attempt to set off against the note a claim for unliquida-
ted damages, for the breach of independent covenants of the plaintiff.

Burrows, for defendant.

Cited and commented on: Gen. Stats. ch. 201, sec. 11; Shepherd
v. Merrill, 20 N. . 412 Tillotson v. Grapes, 4 N. H. 444 ; Copp
v. Suwyer, 6 N. . 3865 Eurle v. Puige, 6 N. H. 477; Drew v.
Towle,27 N. H. 412 ; Huynes v. Thom, 28 N. H. 386; Hazeltonv.
Guild, 11 N, I1. 890 ; Curleton v. Woods, 28 N. H. 29; Fuller v.
Bean, 30 N. H. 181; Coburn v. Odell, 30 N. H. 540; Biddle v.
Gage, 371 N. H. 519; Frisbee v. Hhffaagle, 11 Johns. 505 Shep-
herd v. Temple, 3 N. H. 455: Seddard v. Haine, 2 Bing. 183 ;
Wheeler v. Board, 12 Johns. 3635 Fuyrar v. Nightingale, 2 Espin.
N. P. C. 639; Weaver v. Beutley, 1 Caines R. 47; Nickols v.
Lluntoon, 45 N. H. 470.

Sareext, J. By General Statates, ch. 201, sec. 11, it is enacted
that when in any action upon a bill of exchange, draft, or promissory
note, a total want or failure of consideration would be a defence, the
defendant may, upon filing a brief statement thercof with his plea,
prove a partial want or failure of consideration in reduction of damages.

The question then is, whether in this case, upon the facts stated,
there could be any total want or total failure of consideration ?

Although the plea here sets forth that the bond was the consideration
for the note, yet it evidently was not the whole consideration. It is evi-
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dent that Harriman bought out the business of Clough as a dentist, anl
was to have his place and the good will of the establishment. A part of
this consideration he received at ths time, all that could then be deliv-
ered or enjoyed ; and for what was to be done in the future, he received
the contract of said Clough as contained in and secured by said bond.
This was evidently the consideration for which he agreed to pay the
$3000, for which the note was given, and all this consideration he re-
ceived—he got all he bargained for.

But taking it to be as stated in the plea, that the bond was the con-
sideration for the note, and assuming that there was no other considera-
tion, then there was no wanrt of consideration, for the plea alleges that
the bond was that consideration, and that was received according to the
agreement of parties. There was then no want of consideration either
total or partial. Has there been any fuilure of -this consideration?
Has the bond, which was the sole consideration for this note, failed in
any way? Is it not as valid a security now as at first? Has it proved
to be of no binding force or effect? HHas it become a void instrument
singe it was made? If it had been void from the beginning, then there
m’'ght have been a want of considera‘ion. If it has become void since
it was made, so as to be no longer of any force or effect as a secarity,
then the consideration has failed. But it is not claimed that such is
the fact. The bond, which is admitted to have been the consideration
for which defendant with Harriman agreed to pay $3000, and which
was received just according to agreement, and which was a good and
sufficient consideration for such promise at the time, remains in full
force and effect; just as valid and binding now, as it was the day it
was given. If it was a sufficient consideration then, wherein has it
failed to be so now?

We had occasion to consider this general question somewhat, in
Dodge v. McClintock, 47 N. H: 383, where the subject of mutual
contracts, both dependent and independent, is considered, and where it
is held substantially, that though two contracts, made at the same time,
and in and by the same written instrument, both of which were execu-
tory, might be mutual so far as that one contract or promise might be
made in consideration of the other, yet that they might be, and in that
case were, independent of each other, so far as their execution was
concerned.

It seems to me, though these cases are not parallel, yet that the prin-
ciple recognized as governing that case must also govern and dispose of
this. These contracts or promises, though made at the same time, and
mutual, so far as that one may have been the consideration for the other,
yet seem to have been entirely independent of each other, so far as per-
formance was concerned. One contract was under seal, the other was
not. A different statute of limitations would apply to each.

Suppose Harriman had sued the plaintiff upon his bond, could plain-
tiff defend that suit upon the ground that the note given as the consid-
eration for the bond was not fully paid? Or suppose we should allow
this defence to come in here, and then Harriman should sue Clough in
Massachusetts on the bond. How would Clough be able to avail him-
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self* of the fact that the bond had been ‘¢hancered: in-New Hampshire
in a suit to which Harriman was not a party ?

This is just the kind of contract, of which Chitty speaks in his work
on Contracts, (6 Am. Ed.) p. 738, where he says: “ In the case of in-
dependent mutual contracts or promises, each party has his remedy on
the covenant or promise in his favor, without performing his part of the
contract.” See also 1 Chitty Pl. 321, (9 Am. Ed.).

The distinction between a failure of consideration, and such a failure
to perform on one side as gives the other party an election to rescind
the whole contract, or to enforce it, has not alwws been made or clearly
stated, and some confusion may thus be found in the authoritics.  7%llot
son v. Grapes, 4 N. H. 444, is a case in which such a failure to per-
form his contract on one side as would authorize the other side to re-
scind the whole contract, is improperly ~polxen of as a failure of consid-
eration. 2 Smith’s Lead. Cases,* 4 and 10, in note to Cutter v. LPowell,
and cases cited; Dodge v. McOlmtock, supra, and cases cited;
Wallace v. Company, 44 N. H. 521; Campbell v. Jones, 6 T. R.
570, -

Brief statement rejected.

GLINES ». SMITH.

To state that a man is guilty of ¢ willfully and maliciously poisoning a horse,”
is not charging him with the commission of any offence under our statute,
and whether it is charging him with an offence at common law, quaere 2

To state that 2 man iz guilty of ¢ poisoning a horse,” is not charging him
with the commission of any crime, either under our statute or at common
law.

In an indictment containing several counts, with a general verdict of guilty,
the verdict will be sustained and the judgment will not be arrested, 1f there
is one good count in the indictment.

But in a civil suit, where there are several counts, on each of which damages
are claimed, with a general verdict for the plaiutiff, if one count is lmd
the judgment must be arrested on motion, because the court have no means
of apportioning the damages. But where in a civil suit there are several
counts, but all describing the same cause of action, each setting it forth in
a different way, and where damages are sought to be recovered only on some
one count, and these facts appear in the case, or from the certificate of the
judge who tried the case, and also that all the evidence was applicable to the
good count, and that the same was fully proved, the verdict will be sustain-
ed if there is one good count in the writ, even though all the rest may be
bad, and the verdict may be amended so as to apply to the good count when
necessary ; but the judgment will not be arrested.
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