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on the contract caseit his Theby on trial towards damages.allowing
457, doctrine,Judd,of is in.Breed v. 1 the same andinvolvesGray

the material facts There the defendantslike thesubstantially present.
California,had con-advanced and infor the outfit toplaintiff’smoney

earn-sideration of this of histhe them one third partplaintiff promised
there,while heto the defendants beforewhich heings accordinglypaid

was of theand action back money.the was to recoverage; brought
The beforehis wasreceived the for outfit notmoney by repaidplaintiff

;the courtsuit was thenor was this to be butheld necessarybrought,
whether,it look-left to the andto find under all the circumstancesjury

defendants, ;to the risks incurred the the contract reasonablewasing by
so,if that could be recovered back.nothing

v. areWe think the two ofcases Baker v. Lovett and Breed Judd
authorities in and case.governfurnish the rule thiswhich mustpoint,
It is sliou'd benot that the for the farenecessary money paid plaintiff’s

maintained, towardsbefore this suit can be it be allowedbut mustrepaid
bethe claim of the and as to what shallthe whole ofplaintiff; question

ato be to a what is rea-allowed the defendant it must left to sayjury
and ofhesonable sum for the defendant to have on account of what did

he allow the de-the risks took in this contract with the andplaintiff,
thinksuch reasonable as underfendant sum all the circumstances they

inhe to have.ought justice
trial, as factsand forThe case must be the action standdischarged

aare not stated which will authorize the court to render judgment.

Clough v. Baker.

$3000note for forhim a theH. gavea to H.as dentisthis businesssold'C.
that,bond,H. a ingaveand C.and B. as surety,himselfsame, bysigned

in with-anyplacedentistaforesaid, not as ahe would practiceconsideration
, othercontaining&c andBoston, Beading,inof or Southmilesin five

line of his said pro-in thesaid 0.performed byto be done andstipulations
fession.

B.,itH., a upon againstsuitbroughtC.paidpartly bybeenhavingnote'This
statement, thatallegingfiled a briefB.the balance.to recoversurety,the

note, on the groundof theoffailure considerationa partial.had beenthere
his bond.conditions.ofto theperformfailedthat C. had

rejected.wasthis brief statementmotion'On

Assumpsit :notethe following promissoryupon

$3000."Boston, 28, 1864.December
order, the sumortoI John Clough,received payvalue promise.For
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hereof, withdateof thethree thousand fromdollars within five years
oninterest paymentsin twenty equalsemi-annually, payable quarterly

theinthe each year,tenth of and OctoberJanuary,day JulyApril,
first next.to made ófdaybe on the tenth Aprilpavment

B. HARRIMAN.GEORGEnr'm|_STAMP.J BAKER, Surety.”C.STEPHEN

toduebecamethat upOn this note were endorsed all the payments
had become1866, as itand all10, and the interestOctoberincluding

10,due to I860.July
issue, themade followingDefendant the and alsopleaded general

defence,brief statement of his to wit:
dec-That thesaid the note mentioned indefendant plaintiff’ssigned

Harriman, the oflaration, B. on dayas the of oneonly surety George*
date, wit, December, 1864, re-at theits D.to on the 28th of A.day

knew.of said all thequest of which wellplaintiffplaintiff,
void, and con-That and thesaid note is without considerationentirely

sideration stated.of said note has failed as hereinafterwholly
note,That of sameon the the date of and as a theof saidday part

made,transaction, note,and as saidthe consideration for said plaintiff
Harriman,sealed to his bond in theand delivered saidsigned, penal

cqnditioneddollars, aforesaid,sum of five datethousand thebearing
whereas,follows, saidother as "Andamong Clough,”namely:things

aforesaid, and(the "for the consideration hasplaintiff,) agreedpromised
hisagree,and does and that he will nothereby promise again practice

said or the benefitdental forprofession perform any operation (except
Boston,of said norHarriman in said in anyor his writtenby consent,)

Boston, saidwithin five of in inReading,miles said nor Southplace
county of saidMiddlesex"and that will be in the office ofhe present
Harriman, Boston, the of saidin said half in coursedaystwenty-eight

infor said- Harrimanyear, the of the interests ofpurpose promoting
business, sickness,said willand that heunless death orbyprevented

dentist, to allrecommend said as a and skillfulHarriman per-competent
sons who toshall make known their wish said Clough,” plaintiff,)(the
"to a dentist in Boston.”employ

That and of saidbefore and at the time of the the deliveringmaking
bond,note,bond and saidsaid the defendant knew the contents ofwell

bond, theand onthg and in the condition of saidpromises agreements
of in considera-the to be That soleandpart keptplaintiff performed.

there-tion of said and of said and relyingpromises plaintiff,agreements
on, as aforesaid.the to said note asdefendant was induced suretysign

andThat has and his saidsaid not kept performed promisesplaintiff
bond, to himin of said be keptcontained the conditions byagreements

broken,and to andhas and refused keep per-butperformed, neglected
has,sanie, timesthis,form the divers andin that said on daysplaintiff

December, 1864, ofof and the datebetween said 28th plaintiff’sday
writ, dentist, has dentalhis andof performedagain practiced profession

Harriman, notandfor the benefit of saidwere notoperations (which
Boston, and inin saidhis written for divers individualsby consent,)
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Boston,divers and inwithin said Beading,five miles of Southplaces
the;in said was not inthat saidof Middlesexcounty presentplaintiff

Boston, in theHarriman,of halfoffice said in said daystwenty-eight
saidcourse of the interests ofof said for theyear purpose promoting

business,Harriman not from soin and wassaid prevented being present
;either said has not recommendedsickness or death thatby plaintiff

a dentist to all whosaid as and skillfulHarriman personscompetent
Boston,inmade a dentistknown their to said toplaintiff employwish

do, but,as con-his to on thesaid bond he had andby agreedpromised
times, ofsaid 28th Decem-has on and betweendiverstrary, daydays

ber, 1864, writ, andand the of the advised soliciteddate plaintiffs
five ofdivers in and divers other within milesBoston in placespersons

aforesaid, made to saidsaid Boston and in who knownSouth Beading
aforesaid, Woburn,to toastheir wish to a dentistplaintiff goemploy

him,resides,where said the said do andletandplaintiff plaintiff, per-
form their free onhas said tickets diversanddentistry, personsgiven

thatforpublic conveyances purpose.
That and his saidsaid reason notof keeping performing'plaintiff by

aforesaid, andhas obtained received of saidandpromises agreements
Boston, fivein other within miles ofsaid and in diverspersons places

Boston and he dentalin for whom performed operationsSouth Beading,
cities, Woburn,aforesaid,in or in saidsuch diverstowns and places

done and thesums of such performed byforlarge dentistrymoney
and hisfor true intent ofmeaningsaid to theplaintiff persons contrary

said bond, in the conditionand ofand to his said agreementspromises
;contained, wit,said ofbond to the amount two thousand dollarsto

which, of said theto said and agreements plaintiff,agreeably promises
thesaid had andHarriman have received plaintiffand wouldought kept

and that said Harrimanhis said andperformed agreements,promises
note,to said and hiswould have enabled relieve.been thereby pay

defendant,this thereon.fromsurety, any liability
statement,brief theThe to the andrejectmoved the courtplaintiff

case was reserved.

Blair & for plaintiff.Carpenter,

I. The that thebrief no defence. Itstatement discloses alleges
note, and the naturebond was the consideration of the such was from

case, fact,of the not denied that it in fullthe is remainsplainly —it
then,defendant, for,force. The all he and there is nohas bargainedgot

;Cook,Stevejis,failure of v. 11 167consideration. Traver Water-
128;Cook,Kendall, Slone,v. H.house 11 v. 24 N.. 282—Webb.

; ; Ilobbs,Merrill,288 v. N. H. 415 v. 40 N.20 StateShepherd
229; 49; Sinclair,Brown,H. 1 v. 15v. Fair. SmithManning

171; Vinson, ; French,Pick.Mass. Trashv. 20 105—110 v.Sanborn
Qeichell Chase,; 329;22 Coolc,N. II. 24246 Titus v. N. II. v.

37 N. II. 106.
In has hisII. all cases of mutual eachindependent promises, party

favor,his of theon the in without hisremedy performing partpromise
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Cole, 320, notes;contract.. v. 1 v. Pow-Saund. CutterPardye
ell, notes; ;Jones,2 Smith L. 10 6 T. B.C. v. 570 Sum-Campbell

Putnam,Parker, 419; ;ner Mellen,v. 36 N. H. v. 34 N. H.‘ 71
Contracts, ; Contracts, 41,on 2633 and cited.Chitty Parsons on cases

A failure either the consti-to his of contractby party partperform
consideration;tutes indeed,no failure of the consideration ofwherever

a is an to do inpromise executory agreement somethingagreement—an
itself,the future —not void in no failure of consid-there can boplainly

eration, either total or failure theA to maypartial. perform agreement
not, circumstances,or to entitle the other to treatmay according party

rescinded;the whole contract as but the distinction between this class
cases,of consideration,and cases of failure of is a broad one. Tillot-

Hutchins,; ;so7i v. 4 H. H.444 v. 28 N. 578Grapes, KingN
Sto7ie, ; ;Pobie,Webb v. 24 N. H. N. H.288 v. 42 320Weeks

431; ;Drew v. N.39 II. 1 N. H. 17Stevens v.Claggett, Cushing,
386,Contracts,1 Parsons on and notes.

The brief statement shows no such as entitle the de-statement would
;fendant to rescind it admits that the hascontract been partially per-

formed the who can never be restored to hisby plaintiff, manifestly orig-
inal rescind,situation. ifEven entitled to the defendant has never

so,elected to do on the he is now before the courtcontrary, insisting
that force,inbond is full andplaintiff’s for the breachclaiming damages
of its consideration,conditions. The defence set is not a failure ofup,
it is an to set off the a claim forsimply noteattempt against unliquida-
ted for the breach of of thedamages, covenantsindependent plaintiff.

Burrows, for defendant.

Stats, ;Cited and 201,commented on : 11ch. sec.Gen. Shepherd
Merrill, ;v. ;20 N. H. 412 v. 4 N.Tillotso7i II. 444Grapes, Copp

;v. ;6 N II. 386 v.Earle 6 N. H. 477 v.DrewSawyer, Paige,
Towle,27 ; ;Haynes Thom,N. 412H. v. 28 N. H. 386 Hazelto7iv.
Guild, ; Woods, 29;11 N. II. 390 v. N. H. v.Curleton 28 Fuller
Bean, 181; Odell, ;30 N. II. 30 N. II.Cobur/i v. 540 Biddle v.

519;N. 50;37 II. Fvistee v. 11Gage, Johns.JPjfaagle, Shep-
;v. JIaine,herd 3 N. II. 455 : 2Temple, v. 183Seddard Bing.

Board, ;Wheeler v. 12 2Johns. 363 v. Kightingale, Espin.Fatrar
;N. 47;P. C. 639 Weaver v. 1 B.Caines JSfichols v.Bentley,

Huntoon, 45 N. H. 470.

Statutes,Sargent, 11,201,J. General ch. sec. it is enactedBy
that when draft,in action a exchange,bill of orany upon promissory
note, a defence,total want or failure a theof consideration would be
defendant a hismay, brief statement thereof withupon filing plea,

a want or failure of in ofprove partial consideration reduction damages.
is, case,The stated,then in factsquestion whether this theupon

there could be total want or total consideration ?failure ofany
the here sets forth that bond the considerationthe wasAlthough plea

note,for the it It is evi-not the whole consideration.wasyet evidently
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dentist, 1anadent asthat Harriman out the business ofbought Clough
ofAwas to have his ofand the will the establishment. partplace good

time, be deliv-this all that could thenconsideration he received at the
future, he receivedered dr for what was to be done in theandenjoyed;

in bond.the of as and secured saidbycontract said containedClough
to theThis hewas the consideration for which payevidently agreed

$3000, he re-for which the note was and all this considerationgiven,
for.ceived—he all hegot bargained

the con-But as in the that wasit to be stated the bondplea,taking
note, considera-for and that there no othersideration the wasassuming

consideration,tion, thatthen was no want of for thethere allegesplea
consideration, to thethatthe bond that and was receivedwas according

eitherthen noof There was want of considerationparties.agreement
or Has there been of this consideration?anytotal partial. failure

bond, note, failed inthe which was the sole consideration thisHas for
Has itIs it not as valid a now as at first?security provedwav?any

instrumentHas it a voidto be of no force or effect? becomebinding
the thereit was If it had been void frommade? thenbeginning,since
it void sincehave a want of considera'ion. If has becomebeenm'ghts

made, awas as to be no of force or effect as security,it so longer any
isthat suchthe But it is not claimedthen hasconsideration failed.

bond, have thefact. The which is admitted to been considerationthe
$3000, whichandwith Harriman tofor which defendant agreed pay

and a andto which was goodreceivedwas just according agreement,
time, fullthe remains insuch atsufficient consideration for promise

effect; binding itnow, theand as it was dayand as validforce just
then, has ita whereinIf it was sufficient considerationwas given.

failed to be so now ?
somewhat, into consider thisWe occasion questionhad general

383,McClintock, of mutual47 N. H. where the subjectv.Dodge
considered, itcontracts, and whereand isboth independent,dependent

time,contracts, at samethat two made theheld substantially, thoughis
instrument, were execu­same written both of whichand in and theby

befar as that one contract orbe mutual so mightpromisetory, might
be, thatother, inof the that andyet theymade in consideration might

other, waswere, each so far executionof as theircase independent
concerned.

me, not that thethese cases areIt seems to yet prin-though parallel,
ofas that must also andcase disposegovernciple governingrecognized

time, andat the samecontracts or madethis. These thoughpromises,
other,themutual, have been the forso far as that one considerationmay

other, far asso per-have been of eachseem to entirely independentyet
seal, wasthe otherwas One contract was underconcerned.formance

each.of would tostatute limitationsA different applynot.
bond, couldhad sued the his plain-Harriman plaintiff uponSuppose

the consid-the that note asdefend that suit thetiff upon ground given
allownot we shouldfor the bond was Orfullyeration paid? suppose

here, insuein and then Harriman should Cloughto comethis defence
avail him-be able tobond. wouldthe How CloughMassachusetts on
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•self- of the fact that the in Newbond had been chancered Hampshire
in a suit to which Harriman was not a ?party

workcontract,This in hisis the kind of whichofjust Chitty speaks
" in-Contracts, 738,on case ofAm. : In thewhere he(6 saysEd.) p.

onmutual has his remedycontracts or eachdependent promises, party
thefavor,the ofcovenant or in his hiswithoutpromise partperforming

321,contract.” also 1 PI. Am.See Chitty Ed.).(9
consideration, failureThe adistinction a failure and suchbetween of

to on to rescindone side as the an electionotherperform gives party
contract, it,the whole made or clearlyor to enforce has not beenalways

stated, and Tillot­some confusion thus be found in the authorities.may
444,son v. to4 N. H. is a case in which such a failure per­Grapes,

form re­his side tocontract on one as the otherside would authorize
contract,scind the of consid­whole is of as a failureimproperly spoken

Powell,10,2 Cases,*eration. Lead. 9 and in note to v.Smith’s Cutter
cited;cited; McClintock,and cases and casesv.Dodge supra,

Jones, T. R.521;Wallace 6v. 44 N. H. v.CampbellCompany,
.570­

statement rejected.Brief

v.Glines Smith.

“To state that a man ahorse,”is of andguilty maliciouslywillfully poisoning
is not him with statute,the of offencecharging commission under ourany
and it law,whether is him with an offence at common ?charging quaere

“that horse,”To state a man is of a is not himguilty poisoning charging
with the crime,commission of our oreither under statute at commonany
law.

counts,In an indictment several with a ofcontaining general verdict guilty,
the arrested,verdict will be will ifsustaiued and the not be therejudgment
is one count in thegood indictment.

suit, counts,But in a civil where there are several on each of which damages
bad,claimed,are with ifa verdict for the one count isgeneral plaintiff,

motion,the must be arrested on the court have no meansjudgment because
of the But where in a civil suit there are severalapportioning damages.
counts, action,but all the of each it forth insame causedescribing setting
a different and where to recovered on someway, onlyare bedamages sought

count,one theand in the ofcase,these facts the or from certificateappear
thecase,who tried tojudge applicablethe and that all the evidence wasalso

count, sustain-good and that the same the verdict will'befully proved,was
ed bewrit, mayif there is one in all the restcount the evengood though
bad, and the to the whenverdict be amended so as to countmay apply good

; but the will not be arrested.necessary judgment


