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statute, forno in in givingthe form the summons or anyofprovision
writ, orthe defendant of thenotice to endorsementas theany original

whether it is endorsed at all.
en-of suchfind, then, noticeWe statuteno of the requiringprovision

case, the defendantdorsement whetherof the to be inwrit given- any
defen-not;a in of residentis or no is caseresident such notice given

dants, casebe inand we shouldsee no reason such notice requiredwhy
of non-residents. of defendant overruled.Exception

Demurrer sustained.

Administratrix, Annis, Pr.,Morrison, R. & S.v. John Seneca
Merrill, Tr.

are byof the to be writtenthe the answers trusteesUnder General Statutes
; cannot insistthe anddepositions theyas in the case of othermagistrate,

thethe retire their and answers.upon right prepareto with counsel
suits,tonot noprovisions apply pendingBut the of the doStatutesGeneral
inand therefore trustees suitsintention that being expressed;shouldthey

with thethen to their answerspending preparehave the retire andright
ofaid counsel.

1868,Term, 7th, the1867.This action was entered at JulyApril
and receivedtrustee havingbeen summonedduly byhaving plaintiff,

fees, givea to hishis lawful before deposition.appeared magistrate
and counselthe trustee histhe of a pre-question,Upon propounding
his, in accord-to answerretire an room andtopared adjoining prepare

thebefore the of Generalance with the in this State adoptionpractice
Statutes; that the trusteeto which counsel objected, insistingplaintiff's

counsel,his orwithshould the without consultationanswer question
room, and the manner of depositions.the in ordinary takingleaving

unlesstrustee, counsel, answerdeclined toThe under the advice of his
his in the manneranswerhe could have the to prepareopportunity

above mentioned.
ThePlaintiff, term, be defaulted.at moved that the trusteethis

inanswer theto hiscourt ruled that had nothe trustee right prepare
made on the motionwas directlymanner claimed him. No rulingby

for a default.

Ladd,& for trustee.Day

H.N.in v. 18The rule laid our courtdown Gilley,by Whitney
R, BanJc, N.334, 27v. Fallsand in & Maine SalmonBoston R.

reason,455, accord-too intoo sound and clearlyH. is fortifiedwell by
to be shakenwith of as well asance the dictates common sense justice,

and statute.except by arbitrary positive



287v. ANNIS.January, MORRISON1869.]

oases,both aboveThe in thereasons for the rule the courtbygiven
havetoseem to it that trustee ofthe oughtplace question rightbeyond

Ifthe desires, of answers.counsel,aid of in the hisif he preparation
so,it withoutLegislatureis then take thethe cannot away rightclearly

thatinfersome the court will notof and anddegree oppression wrong,
construction, ifso,to effectintended or the statute suchthey bydo give

it is of sensibleother reasonable andcapable any interpretation.
TheThe atrustee a bill in for discovery.resembles equityprocess

atrustee is a in byand his be greatparty, rights may put jeopardy
answer.or honestill-consideredhasty though perfectly

deliver-As the learned whothe views judgesfortitying byexpressed
above, desirethe to Ied of in the cases referredthe court twoopinion

Chanceryto thecall attention Mr. Bell beforeto the examination of
38,40,Commissioners, PI. sec.in a tonote EquityStory’s p.given

- Q.toand to case in his answerthe he mentionsespecially striking
14.

aStatutes,Have the in establishedthe GeneralLegislature, adopting
new and different rule ?

im-in soWe if had to the law aintendedsay particularthey change
andas this that intention in clearwould havetheyportant expressed

inlawsunmistakable The eminent who revised thelawyerslanguage.
and1867 were not the on this or the soundof subject,ignorant practice

court,reasons, thatthe whichequitable twice byrepeated upon practice
was based. be-to this radical itHad intended makethey change passes
lief that a nameit to from ofwould have left be inferredthey change

" ” "from trus-to mode of thedisclosure or thedeposition,” procuring
tee’s attendance before the magistrate.

The of is tothe law is the as before. Thesubject same now object
&c.,hold a thirdthe in the ofof a debtor handsmoney, delinquent

and have histhe same in of debt.person, applied payment
All the the trusteereasons that ever existed still exist for allowing

who is made a toto the suit without interest in theparty any litigation,
have the aid of This thecounsel in his answers. whereframing right,
transactions and or wherebetween defendant trustee are complicated,
the busi-trustee ato be woman or withunacquaintedhappens person
ness, as itbe of it s 'ems to soand usmay very great longimportance,

statute,is not taken the andsomeexpressly away by overpower-strong
reason be adduced it taken the court.to before ising awayought by

theWe that the reenactedfurther heresay subsequentlyLegislature
statute,old modes ofsome the forms andinonly making slight changes

the should betherefore construction adopted.procedure; previous
420;;Ward, Bunker, H.Tomson 1 N. H. 9 29 If.v. Moores v-

125; N. H.Pond,Frink 33v. 46 N. H. v.Blanding Sargent,
239.

Barker, for plaintiff.

thisThe ofthe ruledefendant’s is in direct of 23dviolationposition
Qncourt, courtand thecannot sustained unlessbe ground,any possible
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toshould hold that the theof General do notStatutesprovisions apply
cases commenced before its passage.

third,That four-do so seems clear the fifth andfromthey apply,
273,teenth sections of and section fifteen of 230.chapterchapter

toThe motion for a default should be A has no rightgranted. party
court, ex-himself in of tothe otherplace party greatcontempt putting

court; toand then madeask to be relieved the but should bepense, by
Statutes,suffer the of his Generallegal consequences contumacy.

230, sec. 14. of theAdvice counsel is no excuse wherechap. rights
of other are affectedparties thereby.

Bellows, the whenJ. Under Revised which were in forceStatutes
commenced,this suit was it is trusteewell settled that the of theanswers

court,need commissioner,not be drawn in oneor the whereopen by
disclosure,was to take otherthe or in the of theappointed presence

andbut that this atbe done elsewhere some convenientparty, may place
334;with the aid counsel.of v. N. H.18 BostonWhitney Cilley,

Bank,& Maine R. R. v. 27 N. H.Salmon Falls 455.
In the first of bethese cases the examination of a trustee is said to

like the a he isexamination of his in and thatanswerparty by equity,
entitled the aid andto advice of counsel to him inadvert-guard against

the,andent admissions statements ofthat have effectmight charging
him and his and and thatunjustly nothingagainst meaning purpose,
was found in the it waslaw such In the other caseagainst privilege.

;held that the trustee was not like a witness betweentestifying parties
himself,but is a his af-and interests and are oftenparty deeplyrights

answers,fected his and there are instances also where itby requires
Indeed,skill to draw the isanswers and ittruthfully.legal properly

trustee, law,obvious that the under that a■quite peculiaroccupied
statement,The to him his ownposition. plaintiff sought charge upon

chattels, debtor,ifor in hands.or credits of the hismoney, goods, rights
it'The was ain substance much like bill of andproceeding discovery,

■seemed thatand the trustee should bo toallowedfitting proposeproper
■hisanswers as in the a coun-case of bill of the aid ofwithdiscovery
sel.

The then is a thewhether in this is madeinquiry change byrespect
so,Statutes,General and if whether it actionstakes effect upon pend-

when those statutes went intoing operation.
230,Statutes, 7,the beforeGeneral sec. theBy chap. may,plaintiff

writ,the return of the and before the has undertrusteeday proceeded
section,•the next assummon the trustee and or tender him his feespay

chattels,a witness to his torelativegive deposition any money, goods,
8,hands, defendant;or credits in his of section thethe andrights by

also,trustee return or noticebefore the notice themay by plaintiff, give
toto him or his he will at a namedthat attend time andattorney, place

18,his of otherand sectiongive deposition; by personsdepositions
a trialbe taken either and is made for jurymay by byparty, provision

if asthe it that the trustee denies hisupon liabilitydepositions appears
claimed the aby plaintiff.
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act,into all the of theview this in connection withTaking provisions
1858,fact that statutes 1857 and orby of no is now excusedperson

depositionfromexcluded or his reason of interestgiving bytestifying
otherwise,a oras the trustee is theparty General Statutesplaced by

same asthe other and are notsubstantially weupon footing parties,
aware of solid for in the modeany discrimination ofground any taking
his testimony.

If the be to obtain a from tothe trustee in orderdiscoverypurpose
him, the besame said in to other whocharge may allrespect parties

examined;are and, cases,inas other the of other witnessestestimony
bemay introduced both the and theby trustee.plaintiff

These in lawthe have the thetrial of issue betweenchanges placed
the and trustee much the same as trial ofplaintiff theupon footing

causes,other and have the for be-the distinctionopened way abolishing
tween the mode of trustees and other and thereforeexamining parties,
we think that the in the law which the trustee is sum-to bechange by
moned and as a witness to his is of apaid give deposition, significant

to thehim modepurpose put of other as to theupon footing deponents
of thatgiving deposition.

If the trustee toneeds time his answers to anyprepare interrogatory
it is within the of him,discretion the itto to and wemagistrate give
think it would it,withheld itbe when was to and ofrarely proper grant
course his counsel be consulted.might

the 23d ruleBy of court the answers in to bothbe useddepositions
in courts of law and are to written theequity, be withoutby magistrate
the interference of either and it is to inreasonable thatparty, suppose

the law so as tochanging the of the beto.require trusteedeposition
taken, a thiswith rule If not it is diffi-conformity was contemplated.
cult to the reason of so aperceive marked in the terms.change

these viewsUpon we think under thethat the General Statutes
answers of the trustee should be the thewritten as inby magistrate,
case of other depositions.

The is actionsquestion whether the new law toremaining applies
at effect,the time it took action beenpending this entered Aprilhaving

Term, 1867, 1,and the law into 1868.going operation January
the theUpon new law to the andtrusteeexamining relating process

act 273,Statutes,the Revised is we findrepealing which nothingchap.
to aindicate to tothe enactments actionspurpose newapply pending.
On the the beforetakingfor the trustee’scontrary depositionprovision
the return of inthe writ cannot to actions enteredday alreadyapply
court; theand is made to the of therepeal subject chapterprovisions
of 5,which it 273, which,makes theof section is thatonechapterpart,

shall notrepeal affect trial or had or commenced beforeany proceeding
the effect;time when said shall but intake the everyrepeal proceedings
such case conformed,shall be of thewhen to thenecessary, provisions
General Statutes.

Statutes,Under the re-same it has beenin the Revisedprovisions
decided action in re-that a statute shall nopeatedly have retrospective

to suits, isspect unless the affect them clearlyintention topending very
expressed.
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aLovell, 365,In lawit was held that takingDickinson v. 36 N. H.
The samesuits.the did not toof reviewaway pendingright apply

139;Petition, N.24 H.doctrino laid in Kennett'sis downgeneral
432; v.Dublin, & Maine Railroadv. 32 N. H. BostonColony

205, and46 N. H.; v.44 N. Atherton McQuestion,H. 578­Cilley,
Term,Petition, Dec. 1868.Wentworth’s Strafford County,

5, con-shall beThe that theclause at the close of sec. proceedings
Statutes; isformed, thewhen to the of Generalnecessary, provisions

130,Statutes, 5, the decisionsidentical sec. butwith the Revised chap.
thisact, is thatto and it evidentabove cited are thatsubsequent quite

athatclause the ruleis not to be as a restrictionconstrued upon
the intentionstatute shall unlessnot have a retrospective operation

lawit when the newthat isshould have clearly expressed, exceptvery
effect; the courtsasit have such whennecessarily that shouldrequires

altered, the like. In suchandthemselves are the terms arechanged,
indeed,cases, to affectthe the thefrom nature of pend-changes purpose

suits woulding be apparent.
us, itthat makesIn the in the new lawcase before there is nothing

;suitstrusteeinto the mode ofnecessary proceeding pendingchange
beenand our is that the to havetherefore trustee ought permit-opinion

ted ofto with the aid counsel.his answersprepare
material, itwe cannot sayThe this is not butin case verychange

see, a decisiondoes and cannot affect for wethe aughtproceedings,
estab-that to suit wouldshould this in aadmit pendingchange respect

lish a of newthat make most thewould provisions applicable;principle
thisina the casesthat finds no countenance in adjudged,principle

State.

Kidder v.James M. Selectmen of Stewartstown.

4032,19,of 7,the act cities and townsAugust, sectionchapterUnder 1864,
toauthorized than tobounty anyare not more three hundred dollarspay

hadwho into or marine servicealready enlisted the navalperson military,
of the United States.

vote of a to not ina town a sum would the selectmenpay larger justifyAnd
it.paying

The case in the of the court.sufficiently appears opinion,

& Ladd forRay petitioner.

& forFletcher petitionees.Haywood,


