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fendant to be a witness against himself: where the effect of his disclosure
would be to subject him to a forfeiture. The same doctrine is recog-
nized in The People v. Helley, 24 N. Y. 74, before cited; and this
under a constitutional provision much less exphcm than ours—their’s
vroviding that no person shall be compelled, in any criminal case, to be
a witness against himself, while ours provides that no subject shall be
held to furnish evidence against himself; and this, we think, must be
construed to mean upon a ch'u‘o”e for any crime or offence, as stated in
a preceding part of the article.

Cur conclusxon, then, is that as defendants are not protected against
the use of any discovery they may make here, in a prosecution for the
penalty imposed by the law of July 5, 1867, they cannot be required
to make any answer that will tend to expose ‘them to that penalty.

Demurrer overruled.

ABNER L. Kyvowrtony v. TCWN OF SANBORNTON.

The fact that a town had paid & uniform bounty to sundry persons who had
enlisted in the field inte the military service of the United States, and were
counted on the town quota, is evidence on which a jury might infer a
promise by the tewn to pay the same sum to another person enlisting at the
same time and under the same circuimstaunces.

Where the vote of a town authorized its selectmen to take measures to fill the
town quota of thirty men and to pay bounties for that purpose, the author-
ity of the selectmen is exhausted when such quota is filled, and their con-
tract for further enlistments will not bind the town.

AssUMPSIT to recover a town bounty. A legal town meeting was
duly called and held in the town of Sanbornton on the tenth day of
December, 1863. In the warrant calling said meeting were the follow-
ing articles: “2d. To see what amount of money the town will vote to
pay to each volunteer who may enlist and be mustered into the service
of the United States, under the last call of the President, toward mak-
ing this town’s quota (not exceeding thirty men,) in addition to the na-
tlonal and State bounties, or to see 1f the town will vote to authorize
the selectmen to advance the said bounties to the volunteers, taking an
assignment of the bounties for the benefit of the town, and paying such
further sum as way be necessary to procure volunteers to fill our quota,
not cxceeding three hundred dollars beside the bounties to each, or to
take any othel action in relation thereto.”

“3d. To see what sum of money shall be raised, and how it sh‘ﬂl be
raised, to carry out the intention of the foregoing article.”

At said meeting, upon the recommendation of a committee, the town
voted :
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“That the selectmen be ordered to take immediate measures to filt our
quota, by offering such bounties as they consider necessary to raise the
volunteers, and authorizing them to advance the bounties, and paying
such further sum as may be necessary to each, not exceeding three hun-
dred dollars beside the State and national bountles, and that the select-
men be authorized to borrow, on the credit of the town, a sum not ex-
ceeding eighteen thousand dollars for said purpose.”

The selectmen made no public proclamation as to the bounty the town
would pay, neither did they authorize any one to make contracts for the
enlistment of men ; but they put in thirty men, making a contract with
each man as to the amount of bounty he was to receive; the bounty
pald was from two to three hundred dollars each, beside advancing the
State and national bounties. They expended in this way seventeen
thousand dollars. The last one of the thirty men was mustered Feb.
11, 1864. These men were enlisted under the call for troops of Oct.
17, 1863.

Beside the thirty men already mentioned, sixteen men enlisted in the
field between Dec. 19, 1863, and Jan. 13, 1864, to whom the town
paid two hundred and seventy-five dollars each. These sixteen men
were paid their town bounties at various times, as they called for the
same, and all were paid subsequent to March 14, 1864. These sixteen
men inclnde all the veterans whose enlistment and credit have come to
the knowledge of the selectmen, except this plaintiff, and possibly one
or two others. Most of these were with their regiments in the field,
and some of them were serving with the plaintiff, in South Carclina,
at the time they enlisted. They were assigned to the quota of the town,
according to the law then in force.

The plaintiff was a resident of Sanbornton, and was with his regi-
ment, at Morris Island, South Carolina, on the first day of January,
1864, and on that day re-enh%ed with others, as a veteran soldier, and
was daly assigned to the town of S‘mbomton, and was eounted in the
number of men with which the town was credited at the Adjutant-Gen-
eral’s office of New Hampshire and at the War Department at Wash-
ington. The time of the return of the muster-roll, showing the plain-
tifi’s enlistment, to the Adjutant-General’s office, does not appear fur-
ther than that it was some time prior to March 20, 1864. The plain-
tiff’ had knowledge, but not derived directly from the selectmen, of the
action of the town in relation to soldiers’ bounties. The deficiency of
the town of Sanbornton, under the two calls of Oet. 17, 1863, and
Feb. 1, 1864, was seven men, not including veterans re-enlisted in the
field, and the quota of the town under the call of March 14, 1864, was
twenty men, making tw enty-seven men due from the town 'xt that date. -

The selectmen had no knowledce of the enlistment and credit of the
plaintiff until some time subsequent to April 1, 1864, when they were
putting in men under the call of March 14, 1864. At that time the
plaintiff claimed of the town a bounty, when one of the selectmen, in
company with the plaintiff, went to the office of the Adjutant-General,
in Concord, and was there informed that the plaintiff had been credited
to the quota of another town, and not to the town of Sanbornton; but
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the records now show that, in fact, the plaintiff’s enlistment had then
been credited to said Sanbornton.

On the final adjustment of quotus, at the close of the war, it was
found that Sanbornton had put in about ten men more than their united
auotas on all the calls. There was never any promise, by said town,
of a payment of beunty to the plaintiff, other than may be inferred from
the foregoing facts.

Upon these facts, it is agreed that such a judgment be rendered, or
the case discharged, as the court may order. And itis farther agreed
that, upon the hearing, cither party may refer to any proclamation or
public record.

Barnard & Sanborn, for plaintiff.
. O. Rogers and Eastman, Page & Albin, for defendant.

Brerrows, J. Waiving for the present the inquiry whether the select-
men had the power, under the circumstances disclosed, to bind the town
by an agreement to pay the plaintiff a bounty for enlisting, we propose
to consider whether there is evidence of such an agreement.

On this poin! it appears that about the time the plaintiff enlisted, the
selectmen were engaged in obtaining persons to enlist, to be counted on
the quota of Sanbornton, and that on the first day of January, 1864,
the plaintiff then being with his regiment in South Carolina did enlist
as a veteran soldier, and was actually counted on the quota of Sanborn-
ton. Between December 19, 1863 and January 13, 1864, sixteen, or
perhaps one or two more, enlisted in the field, and the sixteen were paid
their town bounties, as they called for them, to the amount of $275 each.
"All were paid subsequent to March 14, 1864. Some of these sixteen per-
sons were serving with the plaintiff in South Carolina when they enlisted.

The plaintiff had knowledge of the action of the town in relation to
the bounties, but not derived directly through the selectmen. After
April 1, 1864, the plaintiff claimed a bounty of the town, and before
that the selectmen had no knowledge of plaintiff’s enlistment and credis
on the town quota, and at that time one of the selectmen wént with the
plaintiff to the Adjutant-Greneral’s office and were incorrectly informed
that he was credited to some other town and not to Sanbornton.

The evidence tends to prove that the plaintiff enlisted under the same
circumstances, substantially, as did the sixteen other veterans who re-
ceived the bounty from the town. That being the case the payment of
the bounty would be in the nature of an admission that they were en-
titled to it, and that the town was liable to pay; and we think it would
be competent for the jury to infer a promise to pay the plaintff. It
would be like an admission of a settlement of a pauper by supperting
him. Hoplkinton v. Springfield, 12 N. H. 328 ; Pittsfield v. Barn-
stead, 40 N, H. 478. So where the question is whether a defendant
was liable as partner or joint contractor, the recognition and payment
of other claims of the same character might properly be considered.

Io the present case, from the admission that the town was liable to
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pay bounties to the sixteen recruits, the jury might be justified in infer-
ring its liability to pay the plaintiff who occupied the same position.
Thev might find that it was held out to all these recruits with the assent
of the 'ments of the town that a hounty of $275 would be paid to each.

The next question is whether the selectmen had power to make such
an agreement and bind the town. The vote of December 10th, 1863,
authorized the selectmen to take measures to fill the town quota, not ex-
ceeding thirty men, under the last call of the president. The author-
ity of the sclectmen is limited, we think, to filling the quota under the
last call of Oectober 17, 1863. Such is the article in the warrant, and
the vote could not go beyond that.

If then, the quota had been filled previous to the plaintiff ’s enlisting,
the authority of the selectmen must be considered as exhausted. On

‘that point it appears that the selectmen put in the thirty men, the last

one having been mustered in February 11, 1864, five or six weeks after
the plamtlff enlisted ; but the defendant’s counsel says that it appears
by the town records which are referred to, that this last recruit veceived
his bounty of the town in December, 1863. If so, the power of the
selectmen would seem to have been exhausted before the plaintiff enlist-
ed, and consequently he cannot recover. Unless, then, a trial by jury
is decreed to try the question whether the quota was filled before the
plaintiff enlisted, there must be
Judgment for defendant.

Witriam B. Moreaxn v. RicmarRD PALMER.

A reservation, in a grant, of ‘‘the rangeway if ever wanted for a road,” isnot
a reservation of a private way, but is for a public highway, and the neces-
sity for it is to be determined by the tribunals empowered te establish high-~
ways.

A court of equity will not entertain a bill to restrain the committing of an
ordinary trespass, merely upon the ground that the defendant is not pecun-
jarily able to respond the damages that may be recovered.

Tazs is a bill in equity in which the plaintiff seeks an injunction to
restrain the removing, by defendant, of a pair of bars opening into the
lane of the plaintiff, theleby exposing his fields and causing his cattle
to escape, and asking for damages for injuries already caused in that
way, and for general relief.

The plaintiff’s case, as made by his bill, is that he is the owner of
two tracts of land, one conveyed to him by White & Lund, and the
other by Martha Elliott, in which last named deed is this clause, “reserv-




